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Closing Argument: You Can’t Teach a
Dead Dogma New Tricks

by Lawrence S, Matthew,
Deputy Public Defender--Appeals DHvision

" asked hiv i ke wos @ cop, T asked him three
romes, and each dme he said ‘ne.” That means

I was snirapped. "
-4 "Srreetwise” Defendan

fior The Defenze

bosi criminal defense atiorneys have been on the
receiving end of a statement similar 1o the one above.
Izn't it funny how some myths just refuse o die? This
article, however, isn't abow the mythology surrounding
the entrapment defense.  Rather, it's  about  the
unexplainable longevity of ancber mvih which poes
something like this: Try ro avodd olecring during closing
drpumeni--this will pul pressure on the prosecutor nod o
oiyect during vour closing argumens and, [Fvour opironent
does object, the fury will resent ir,

What baloney!! Perhaps this rule was somewhal
valid during the prim and proper Viciorian or Edwardian
erag, but oo longer. Unforiuenately, trials today are more
akin to 8 boxing march where the accused and defense
counsel stand inside the ring wearing gloves while the
prosecuter stands outside the ring throwing tables and
chairs.

Whao in their right mind actually believes that a
prosecutor will feel even the slightest reluctance (o object
during vour closing if you refrain from objecting?
Moreover, do you really think the jurors will resent the
prosecutor if your closing is interrupled by objections?
Perhaps they will feel some resenimeni--but only because
the objections will delav the moment when they may
finally retire (o conwict vour clien,

All levity aside, the reasons Ffor  making
objections during closing arguments should mot be ignored
oul of deference to dogma.

First and foremost, an objection is penerally
necessary to avold waiver.! Second, an approprizie
ohjection coupled with a ruling in your favor may lessen
the effectiveness of the prosecutor’s argumend,  Third, an
appropriate objection may throw vour opponent “off
sitide” thus disrupting the flow and impact of his or her
Argument,

On the other hand, your abjection may focus the
jury’s anention on that part of the prosecutor’s argument

{cont. on pg. 2)EF
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i which you 1ake exception and, if the coun overrules
vour objection, the jury may give the proseculor's
argument undue credence.

The point being made here 15 that the decizion of
whether or pot to object during closing argument should
never be based on some longatanding dogma, Rather, the
decizsion 10 object during closing arpument should be
made on the basis of the same
type of considerations thal povern
the making of objections a1 any
other time during trial.

The remainder of this
article discusses  ransgressions
commonly made by prosecutors
during closing arpument.  Many
occur withour an objection by
defense counsel, Rarely do these
[FANSETessions meTil a strategy of mueness on the par of
defense counsel, Thus, it can only be concludad thar oo
much stock is being placed in the l-won’i-object-if-you-
won 1=object school of closing argurment,

How Far Is Too Far?

What is permitted and what is forbidden during
closing argument?  Counzel is given wide latitude and
may comment on and argue all reasonable inferences
arising from the evidence presented,” Counsel is given
considerable latinude during closing "hecause closing
arguments are ool evidentiary in nature. ™ The latitude,
howewer, is not wnfimited.

{i} Vouching.
Meither side may “wouch® for wimesses.
Vouching 15 especially problematic in cases where the
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Rarely do these

transgressions merit a silent.

strategy of muteness on the
part of defense counsel.

credibility of a witness s crucial to the owlcome.
Prosecutorial vouching occurs when the prosecutor docs
either of two things, First, it will occur when the prestge
of the government 1z used o bolster a witness's
credibility.'  Second, it cccurs when the prosecoror
suggests that information nol presented 1o the jury
supports the witness's testimony.®  Prosecutors are under
a special obligation to avoid improper suggestions and, in
particular, assertions of personal
knowledge.®

(i} The right to remain

Prosecutors are
prohibited from commenting on
cither the post-arrest silence of an
accused or an accused’s failure 10
estify. As to the former, the
United Siates Supreme Court has
riled that an sccused’s posi-Miragnda invocation of the
right to remain silent may not be used against him.” A
prosecutor is permitted, however, [0 comment on pre-
Miranda silence, occurring before or after arcest, because
such silence 15 nol induced by povernmental action.”

With regard to the latter, the high court has rubed
that the Fifth Amendment’'s prohibition against self-
incriminaion prevents a prosecutor from directly or
indirectly drawing the jury’s atiention o an accused’s
decizion nof o resufly &l wial!  Such oa comment,
however, must be adverse in that it suppons an
unfavorable inference against the accused, and operaes as
a penalty for exercising the right to refrain from giving
testimany .

{iii} Injecting personal opinion.

A proseculor may nof offer personal opanion as
to an accused’s guill or innocence;” nor may personal
opinion be offered as to the credibility of the testimony of
witnesses™ or the accused. ™ Comments on credibility are
permitied, however, when they are based on facts in the
evidence as opposed o being mere personal opinion.™

{iv) Appeals to sympathy, fear, or passion and

prejudice,

Emotional language iz to be expecied during
closing argument. The Arizona Supreme Courl has staed
that in closing argument, “excessive amd emoional
language is the bread and buner weapon of counsel's
forensic arsenal . . . .*¥ Notwithstanding this apparent
license o harangue, a proseculor exceeds the bounds of
proper advocacy when his or her remarks "inflame the
minds of the jurors with paggion or prejudice . . . "W

icont. on pg. 3)EEF
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While prosecutors may comment on the vicious
Oof inhumane nature of the alleged acts of the accused,
"name-calling” iz an appeal w passion and prejudice. Tt
has been held to be error 1o refer 10 the accused as a
"monster,” as "filth,” as "the reincarnation of the devil, ™"
of a5 a "psychopath.** Similarly, a prosecutor’s implied
comparison of the accused with *Sicilionos® was an appeal
1o passton and prejudice in that it linked the defendant 1o
the "Mafia, "™

Any argumeni that the jury should base its

Head "em o %

As public defenders, we have the benefit, from
past experiences. of knowing our opponents well. If the
prosecutor has @ history of pushing the limits during
closing argument, consider requesting that the judge direct
the prosecutor o stay away from expected abuses,
Hopefully, thiz will curb the prosecutor’'s zeal (o test the
limits. If it doesn't, you have a much srronger argumem
for willful misconduwct and there exists a greater likelihood
that your objections will be immediately sustained.

verdict on considerations relaring to the plight of the When e Object.

victim or the victim's family is improper.™ Similarly, Crver 40 vears ago, the Arizona Supreme Courn

lugging al hearisinngs by making stated:

repemed references 1o such things "M iz the universal rule tha if

as  Christmastime, pregnant Uﬂfﬂﬂﬂﬂatﬂl}' improper statements are made by
b

wormen, and emploves lavofls is
improper.*!

Arpumenis referring o
the prevalence of cnme. Lhe
efforts of police in combarting
crime, and the dury of the jury
are permitted.” Reversible etror
was  found, however, when a
prosecutor argued that the accused
slpould be convicled becanse "you
can cither back [the police] up
when they're out there at night

trials today are more akin
to a boxing match where
the accused and

defense counsel stand
inside the ring wearing

gloves while the prosecutor
stands outside the ring

throwing tables and chairs.

counszl during the trial o is the
duty of opposing counsel o
regisier an objection thereto so
thal the coun may make a
correction by proper instnicrion
and, if the offense be sufficiently
huartful, declare a misirial "

While there is authoriry
stating that objections are timely
if made at the complenon of Tinal
argument,™ there is also case law
witich holds that failure 1o object

T iy Lves o YO A e &t the earliest possible opportunity

vour family or vou can tum your

back on them, "

As 1o the jury's duty, 1115 not the “duty” of the
Jury to send "messages.”  Rather, “"the only proper
consideration of the jury [is] the guill or ionocence of
[the] defendant. ™

(v) Gilding the lily,

On pccasion, prosecutors will seek an edge by
implying that the court approves of or agrees with Lhe
state’s case.  Reversals have resulied from argumenis
such as "[h]ad this been o weak case, the court would
have directed us out,* or *if I did anything wrong in this
irial [ wouldn't be here{;] the court wouldn't allow that o

happen. "*

In cases involving lesser-included offenses,
proseculors sometimes ry 1o undercut the accused by
improperly informing the jury that the lesser offense
instructions were requesied by the defense, By doing 50,
the prosecutor is attempting o have defense counsel
appear duplicitous. The state alao hopes that the jury will
treal the request for the lesser offenss as an admizsion of
puile. ™

Jor The Defense

resulis in waiver,®

To avoid having an objection overruled i front
of the jury-—the occurrence of which may bhe pereeived by
the jury a5 a rebuke against vou persoqally--you magh
first ask 1o approach the bench. I the court refuses, then
immediaely state your objection,

The general remedy for improper comments by
prosecutors during closing argument is the granting of a
motion io sirike followed by an instroction that the mamer
is irrelevant and should be disreparded.™  If the
prosecuior  confinues 10 make IMpTOpeT arguments,
counsel should request that the judge admonish the
prosecutor in the presence of the jury. When necessary,
counsel should request a mistrial,

Since closing argument s the poanl in a tnal
when o proseculor’s emotions are bound o lead him or
her astray, improper argumenis should always be
expected. Don't be "Mr. Nice Guy” by saving objections
out of deference to outdaied dopma. Don’t give an inch

during closing argumen:, OBRJECT!

icont. on pg. 4)8F
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1 Failure m phjec 1 commems mads during closing srpumeni
COnsEinnes waiver of s Fpht w0 review unless the commenis amouni o
Tundamental error. Sate v, Thomar, 130 Ao 4312, 435, 836 P3A
1214, 1287 (1981].

20 Snave v Gowsmles, 105 Ane. 434, 436-37, b6 P2d 3RE, J00-01
(B9,

3

4, Anpte v. Duregine, 162 Anz. 392, 400, TE5 P2d 1184, 1193 11989),

5 . For an example of each type of vouching ree, Sare v,
Yencear, 135 Ariz, 418, TaR P2 151989

6, Stare v Selcide, 140 Are, 342, 68] P24 915 {App. [984),

T, Dople v e, 426 1.5, 610, 6 S.0C 2240 (0976), cined wio
appraval i Snae v Mowro, 13 Anz. 186, 197, TEh PG 5%, 0
{L9ER).

E. Wairmwiphr v, Gresmflieid. 474 U5, 284, 291 n6, 106 5.Cr. 634,
638 mb (1986): Sreie v, Ramires, 178 Ariz, 116, 125, 871 P24 255,
40 (1954,

9, Gofin v, Celifarnda, 380 LS. 60F, 85 8,Cr, 1229 01965), See, alio,
Seare v, Chrch, 173 Anz. 104, 854 P.2A 137 (App, 1993), drizong
Conptitalion, Ariicle 2. Feetion J0; AR5 § 13-117(B).

I =hioudd be noaed that prosecuors may comment ahost the
fallers of the accused o pressnn excukpsinry evidence so long as they di
mol call Etiention i the acoused s feilure 1o desify.  Anexception i thas
rule pecurs when m appears thar omly the acoased could explam away or
comaradic: e Sme’s evidence, See, Seae v Fuller, 143 Ariz, 571, 6594
P2 1185 (15ES).

10, Siete v, Schrock, 149 Ame. 433, 719 P24 |00 (1986 Shate v
Churck, 175 Amz, 104, 107, 854 P.2d 137, 140 jApp. 1993},

1L, Seare v. Abrgy, 103 Arix, 254, 440 P20 B4 (1568, To he in
EITOE. i i3 Nt necessary that the peosscuor say. "l believe the defesdam
is guiley.®  An argumens such as: “He's guiley, guilty, puiley, ® by vimoe
i s sheer repetinon. becomes o simiemens of personal opinaon /s
pullt, Sare @ Filiper, 118 Ane. 31%, 324, 576 P.2d 507, 512 (Ch
App, 1977).

IZ. Srie v, fafme, 119 Ariz. 559, 582 P.2d 649 (App. 1975}

13, St v Hermandez, 170 Ariz. 300,307, 823 P.2d 1305, 1313
LApp. 19911

B4, Snare v Willimees, 113 ame 443, 536 P20 317 (15T6),
15, Seate v, Gowzaler, swpra, nite 2, a1 437, 466 P2 at 39].
16, Sraré v. Merrymen, 79 Are. 73, 75, 283 P.2 239, 241 [1955),

17 Srare v, Comer, 165 Ariz, 413, 426-27, 799 P2d 333, 34647
{ LMK

I8, Stare v. Henry, 176 Ane. 569, 581, 863 P.2d BG), B73
(1993

19, Srare v, Filipey, supra, nobe 11

for The Defense

My See, pop., She v Ouman, 144 Ardz, 560, 567, 698 P.2d [270,
1288 (1985},

I1. Uinited Suater v, Paywe, 2 F.3d M6, 71115 ffith Cir. 19935,
X2 Srowe v, Swilivan, 130 Arizon 213, 219, 635 P.2d 501, 507 {1981 |

13, People v. Threadgill, 166 1. App. 3d 643, 649, 520 N_E.2d B6,
I (19EH).

4. Seard w, Tureenrioe, 152 Ariz, 61, 67, 730 P.2d 235, 144 (ApD
IR

25, Seare v, Corer 101 Arz. 214, 205, 218 P.2d 370, 300 (1065|
See, aleo, Sare v, Woodward, 21 Ariz. App. 131, 516 P.2d 589 (1973
(Duming closing, prosecusor implied that judge looked with favor oo the
prasecution of the secwsed, )

26, Uhnited Stares v. Seich, 962 F.2d 923, 03324 Oy Cir, | 9920

7. See, State v, Stmbaugh, 120 Ariz. 226, 128, 589 P.2d 450, 471
(App. 1978),

18, Snrie v, Booger, 80 Ane. B, 13, 29) P24 720, TRO {1995}

219, Stare . fofmeon, 122 Anz. 260, 267, 5594 P2d 514, 520 (1979);
Seare v. Evany, BB Ariz, 364, 371, 356 Poxd | po6. |50 ESoei

0, e v, Denmy, 119 &riz. [3], 579 P24 L10] {1978)

A S e Soare v, Woeds, 141 Are. 446, 455, 687 P.2d 1201,
12700 ¢ 1 5a), i
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Sever Counts, or
Get It Over All At Once?
You'd Better Think Twice

by Garrett Simpson,
Deputy Public Defender—Appeals Division

The failure to sever counts can produce a trial so
fundamentally unfair that it deprives clients of due process
of law and the right under the Sixth Amendment and
art. 2, §24 of the Anzona Constitution to juries wniainted
by severable, prejudicial charges.

It may appear amractive 10 walve severance,
COMPressing two of more Irials nto one, or o think of
severince as a pro forma fudilicy 1o be argued lightly, but
think twice. You may have winners if the charges are
ined separaicky, and the state may be employving joinder
opporiunisticaily as a mere pretext to unfairly malign vour
client’s wnquestioned probity.

The most significand case an the Arizona law of
SEVETIRG counts remains Srare v, Smiard, 176 Ane 589,
300, 863 P.2d BBl (1993), where the defendant was
charged out of a series of anacks on elderly women living
alone. The sense of Stward 15 that to avoid severance, o
substantial portion of the evidence for each joined offense
must be admissible in the wial of the oher, See also.
Srare v, Amvped, 171 Ariz. 576, B32 P.2d 593 (10920,

The rule for joinder musi be read with the rle
for severance, Stare v. Henderson, 116 Ariz. 310, 560
P.2d 252 (App. 1977}, Rules 13.3a) W2y and (3],
Aripona Rules of Criminal Procedure (hereafier "Rule
___ b, provide offenses stated in separate counts may be
joined for tral of they,
(L) Are of the same or sitilar character; (2} Are
based on the same condect or are otherwise
connecied  together in their commdssion; or
(3} Are alleged to have been part of a common
scheme or plan.
The general severance rule, Rule 13.4¢a), provides:
In General. Whenever 2 or maore offenses | |,
have been joined for trial, and severance of any
or all offenses | . . is necessary o promote a fair
determination of the guilt or invocence of any
defendant of any offense, the courl may on its
own initiative, and shall on motion of a party,
order such severance.

The stare may assenl superficial connections (o
join--or to oppose severance of--genuinely unrelaed
charges. Be alen for "connections” betwesn offenses that
on reflection are merely foruitous: viz., if a man sieals

Jor The Deferive

a shin, and is days later arrested for D.U.I. while
wearing that shirl, there is no basis for jointly trying the
theft and D101,

Severance and joinder orders are reviewed on
appeal for abuse of discretion, Stare v, Criz, 137 Ariz.
341, 544, 672 P.2d 470, 473 (1983). An "abuse af
discretion”™ s “an exercise of discretion which s
manifesily unfair, exercised on untenable grounds or for
untenable reasons,” Siare v, Woady, 173 Ane. 561, 563,
B45 P.2d 487, 498 (App. 1992) quoting Williams v,
Williams, 166 Ariz, 260, 165, 801 P.2d 495, 500 {App.
1990). In the panticular context of joinder/severance,
abuse of discretion is established by the defendani’s
ariculation of the prejudice suffered absent the severance,
Arwood, Therefore, define clearly for the tria] judge the
prejudice your client will suffer withouwr the severance,
Omnce you have clearly stated your prejudice, the trial
courl is under a duty to properly weigh the grounds and
the prejudice w the clienl, Cruz; State v Mauro, 149
Ariz. 24, 27 TI6 P.2d 393 (1986). If vour prejudice
argument is focused, you will either tip the judge your
way, of you will have made vour record for appeal

The joinder cases commended by Srwand will
direct vou in emploving the rules. Rule 13_3{z1(2) was
used in Mawre to join child abuse and murder counts
involving the same victim. In Srare v. Gretzler, 126 Aniz.
B0, T2-73, 612 P24 1023 (198D}, the rule was employed
1 joim owe sets of crimes where the defendants knew their
getaway car from the first sel was being scught, so they
committed new crimes 10 pel a new pelaway car, In Stale
v, Comer, 165 Ariz. 413, 419, 709 P.2d 333, 330 (1990
effenses were properly joined pursuant to the rule because
the evidence was clear both offenses were committed in
order for the defendant 1o obtain provisions. The cour in
Srare v, Newman, 122 Ariz, 433, 436, 595 P.2d 665, 663
(197%) analyzed the rule as follows: are the two incidents
conpecied wgether by similar and related conduct on the
pari of the defendami? In Srare v. Marinez- Villareal, 145
AMZ, 441, 445-446; 702 P.2d 670, 674-675 (1985), the
court discussed at length consolidation of offenses under
Rule 13.30a)(2). The count said that consolidation under
the rule was proper where the evidence of one crime was
5o connected with the other case that o would have
necessarily been admitted as evidence even if the first had
not been charged as a separate couns. See also, Staie v,
Fillavicencio, 95 Ariz. 199, 201, 388 P.2d 245, 24647
(1964}, The iest is, are the different crimes provable by
the samie evidence? Id.; Gretzler; Sare v. Vig, 146 Ariz.
108, 114-116, T04 P.2d 238, 244-246 (1985)

As the court aed n Martinez-Vitlareal, the
federal mule on joinder, Rule B(al, Federal Rules of

iconl, on pg, 6) EF
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Criminal Procedure, is similar o Afizona’s Rule 13.3{a)
and permils joinder where “the offenses arose ol of 2
series of connected acts, and the evidence as o each
count, of necessity, overlaps,” James v. Unired Srares,
416 F.2d 467, 474 (5th Cir. 1969). Ask voursell, do the
counts  “overlap®? Jomes. Is most of the evidence
admissible in proof of one offense admissible 10 prove the
other? Unived States v. Barney, 568 F.2d 134, 135 (%h
Cir. 1978), Finally, joinder is permited in federal cour
where there are common elements of proof in the joined
offenses, United Stares v. Wilson, 715 F.2d 1164 (Tth
Cir, 1983). Do common elements
of proof exist in your case? Are
the offenses “entwined” as in
Martinez-Villareal?  Are 1hey
mutually admissible, as in Siare v.
Williams, _ Ariz. ___, 200
Arte Adv.Rep. 11, 14-16 {19057

The stale may represent
that even 1f severed, the second offense would be
admissible in the tial of the first as a bad act under
ALRLE. 404¢b), Arizona Rules of Evidence. Not so fast.

Evidence of other crimes, wrongs or acts may be
admissible;

Rule 404. Character Evidence not Admissible
io Prove Conduct; Exceptions; Other Crimes
" - ® ®
ib) Oiher crimes, wrongs, or acts,

Evidence of other crimes, wrongs, of acts is not
sdmissible to prove the characier of & person tn
order (o show action in conformity therewith. I
may, however, be admissible Tor other purpases,
such as proof of motive, oppomunity, intemt,
preparation,  plan, knowledge, idemity, or
absence ol mistake or accident.

However, the evidence of those other crimes, wrongs and
acts must be relevant o the case in trial before the cour
can engage in the 4040b) analysis, Sate v. Schurz, 176
Ariz. 46, 52, 839 P.2d 156 162 (1993). In essence, of
it's mot relevant, it can’i come in.  Even so, 403 and
404(b) prohibic introduction of relevant evidence if the
relevance is exceeded by the prejudice.  If the state
alleges there is cross-admissibility on the basis of a2
common scheme or plan, make the state show a “visual
connection” between the incidents, that is, evidence that
shows similarities berween the crimes where one could
expect o find differences, Srare v, Waldem,  Ariz,
& 20 Ariz.Adv.Rep. 5 (1995 I there 15 0o

connection, there is no cross-admissibility.

What if vour motion is nevertheless denied?
Even if the offenses are properly joined or evidence of

Sfor The Defense

The most significant case
on the Arizona law of
severing counts remains
State v, Stuard . . .

bad act i allowed, your client might siill suffer unfair
prejudice if the jury uses the evidence of other crimes as
probative of characler in violation of 404(a), 404/b} and
M5 Srward. Whether not severed or admitted under Rule
404{b}). a coum must act lo prevent prejudice, Stugrd.
The client is therefore entitled 1o an instruction limiting
the jury’s use of the evidence 10 the permissible purpose,
id. The trial court has a “special obligation 1o ensure tha
the probative value of the evidence for the purpose
offered is sufficiently great in the
conlext! of the case to warrant
munning that risk,” Udall, Arizona
Evidence &84, at 1B]; zec also
Srare w. Taylor, 169 Arig. 121,
125, 817 P.2d 488, 492 (199]).
This strongly suggests that the
court has an affirmative duty ©
give a limiting instruciion. The
trial  court  may  have an
affirmative duty to instruct the
jurv to consider each charge
separately, wl.; Amwood,

But don’t let the trial court 1ake the initiative, ask
for the limiting instruction yourself, Ti"s vour client's last
ling of defense when the jury is going to hear the whaole
ungainly story despite your best efforts (o keep the tnal
focused on what's really important: whether the stale has
proven its charge in the present case,

In atl events, make sure the mogion is rimely and
re-urged periodically as new aspecis of prejudice 1o your
clignt become apparent.  And, don'l let the motion be
merely  male-driven. Cite the vrule, wves, but
constitutionalize the motion with the Sixth Amendment, its
stade counterpart nart. 2, §24 of the Arizona Constinetion
and the siate and federal Due Process clauses, ]
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Justice Without Delay:
' Trial-Type Rights

By Donng Lee Elm and Lisa Posada,
Deputy Public Defenders

We call it speedy trial rights. We mean it ook
the government (oo long. It is, in fact, 3 number of
distinct rights and remedies. There are the betler-known
constinutional "speedy trial” rights and Rule 8 provisions,
the lesser-known "due process®
pre-indiciment  and  probation
violation delays, and a  wvasty,
untapped  poteptial for "justice
without unnecessary delav” under
the Arizona Constitution.

Note that for an arrest to
apply, it must be an that none of the criteria are
arrest-and-held-to-answer.

indicated that courts should apply a2 balancing test,
weighing salient factors. Barker v, Winge, 407 U.5. 514,
330, 92 5.0, 2182, 2192 (1972). Barker sei forh 1he
criteria 1o assess @ speedy trial violation, demifying four
factors:

1} the fength of defay:

2} the reason for the delay (whose fault it was);
3} whether the defendani asseried his nghis; and,
4} prejudice to the defendant.

This Iist is not exhaustive, and
other relevant faclors can apply,
Id, m 333, 92 5.Ch. al 2193, The
Supreme Court also made it clear

"rither a necessary of sufficicm
condition” 1o establish speady il
vialations. fd. at 533, 92 5.Ct. m

e — ;
2193, The Barker criteria have

The U.5, Constitution provides thas "ihe accused
shall enjoy the right to.a speedy and public tnal.”  Sixth
Amendment. Arizona's constimational counterpan is “an
accused shall have the right . . . 10 a speedy public trial.”
Art. 2, §24. The Arizona Supreme Courl has held that
that right i equivalent to the 6th Amendment one.

Because this "speedy trial® right applics 10 “an
accused,” it only accrues once a suspect rises 10 the level
of being "accused.” That is, wpon “gither a Formal
indictment or information or else the actual restraints
imposed by arrest and holding o answer a4 criminal
charge.” United Srates v. Marfon, 404 1.5, 307, 320, 92
5.Cr, 455, 463 (1971). Note that for an arrest to apply,
It must be an arrest-and-held-o-answer, So, when cases
are scratched. “speedy trial® rights begin anew uwpon
subsequent arrest (when the defendant {2 held 10 answer},
Srare v. Robertsom, 118 Ariz. 343, 576 P.2d 531 (App.
1978).

Conzequently, the defense cannot base a “speedy
trigl® claim on unnecessary delay in indicting a suspect,
See BHI  (below) regarding  pre-indiciment  delay.
However, we can in cases where the defendant is indicred
bt his subsequent arrest s delaved., Dogeerr v. United
Stares, 112 5.C1. 2686 (1992 Smre v. Girierrez, 121
Ariz. 1Ta, 582 P.2d 50 {App. 1978). In Cwiierres, the
courl tréaled the isswe zc a right to a speedy arrest on
“speedy trial” grounds. 121 Ariz. an 179, 589 P.2d ar 53,

There are no bright ling vme hmataions for
*speedy trial” violations, However, the Supreme Cour

Jor The Defense

been adopred by Arzona courts. See, e.g., Gurierres.

A, Length of Delay

The first facior, lengih of delay. can welgh very
heavily against the state. I serves as a triggering
mechanizm, Barker, 407 U5, at 530, 92 5.C1. at 2192,
One year is more than sufficient w irigger a Barker
inquiry. See, e.g.. Paine v. McCarthy, 527 F.2d 173 (%th
Cir. 1975), cer. denied 414 U5, 957 (1976); Humble v.
Superior Court, Maricopa Counry, 179 Anz. 409, B30
P.2d 629 (App. 1993), rev. denied (1994).

The problem with nordinate delay is that
obtaining reliable evidence for the defense decreases with
the passage of ime. Barker explicitly recognized thas
defenses are impaired from “time's erosion of exculpmory
evidence and restimony.” Moreover, since it is ofien
impossible for the defendant 1o prove what evidence he
might have had thar be no longer has (the quandary of
proving a megative), lengihy delays must weigh all the
heavier against the state. Dogpert, 112 501 ar 2692-93
(citing Barker),

The second factor, reason for delay, can be
critical.  Whether it was 1he defendant’s or the
government s Taull matters, and whether the government
acted in bad faith or negligently can be dispositive. It is
the stare that must provide reason for its dereliction.

When the period of time that has elapsed afier
the defendanr is held 1o answer 15 of such length
as (0 be manifestlyv excessive and unreasonable,
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it may be incumbent on the S1ae, in onder o
avoid dismizsal of the indictment, to justify the
delay.

State v, fvory, 278 Ore, 499, 564 P.3 1039, 1043
(1977

There is an  affirmative obligation on  the
government {in the form of both the courls and
pros¢tcution) 1o make an effori o find a defendant and
initiate prosecution. State v, Gonzales, 582 P.2d 630
{Alaska 1978), Reasonable investigation {exercising “due
dilipence”) must be done, and corsory  ingquiries
fespecially when there were leads thal would bear froi if
pruursued ) 15 insulficient, Our own
Patti O'Connor  successfully
litigated this issue in Humble. In
that case, though the defemdunt
had moved, the stae had his
father's phone number, his Social
Security number {and he was
receiving unemployment benefits),
and the mame of his emplover,
Merely leaving the server’s
business card at a residence and
later  mailing  the summons
feerlified--not recelved)  was
nsufficient.  Always look imo
what investigative leads the
government had and what steps they ook o locate the
defendant,

There is an additional burden on the government
when the defendamt iz incarcerated during the delay
period. We have seen cases where the staie waits umntil o
defendant is about o be released from jail or prison
before prosecuting a second case.  Hence couns have
carefully scrutinized cases where the proseculion and law
enforcement personnel seeking to serve a defendant knew
he was incarcerated. E.g., Zurla v, Srate, 109 N M, 640,
TR9 P, 2d 588 (1990}, In one case, the prosecutor did not
actually know thar the defendant was incarcerated:
“although the evidence does not show that the delay was
intentional, the State 15 presumed o know a defendant's
whereabouts when he 12 in s custody.”  Stare
Tartagiia, 10% N.M. 801, 791 P.2d 76, 7E (App. 1990).
Thus, the state will be held 10 impaned knowledge thal a

defendant is incarcerated.

The state 15 not necessarily excused from delay
in service just because the defendant is oul of Anzona.
If he flees the state, knowing that charges are pending,
the government is exempd from its ohligation o oy 10
locate ham. State v. Miller, 161 Ariz. 468, 778 P.2d
1364 (App. 1989). On the other hand, "the state’s failure
o exercize due diligence should foot] be excused by the
miere foruity of a defendant’s innocent absence from

Jor The Defense

Hence courts have
carefully scrutinized cases
where the prosecution and
law enforcement personnel

seeking to serve a

defendant knew he was
incarcerated.

Arizona,*  Smow v. Superior Court, Maricopa County,
192 Ariz. Adv. Rep. 10, 12 (App. June 6, 1995).

The state sometimes concedes that it dropped the
ball, bur claims no bad faith, that it was onintenional,
merely negligent. However, negligence does not excuse
delay, and it weighs against the state. Doggerr, 112 5.C
at 2693. Official negligence in failing to serve the
defendant required reversal in Doggerr. Moreover, “the
weight we assign 1o official negligence compounds over
time as the presumption of evidentiary prejudice grows.
[Emphasis added,]" M.; and seée Arizong v. Foungblood,
488 U5, 51, 109 5.C1. 333 (1988).

In addition, serious
negligence by the police in pre-
arrest delay (ol even Loyiog 1o
serve) has justified dismissal even
when there was only minor
prejudice.  Srare v, Willinghuam,
510 P.2d 1339 (Ore. App. 1973).
Courts have been outraged when
the stale mukes "no efforts at all.”
In Srare v. Wirh, the state did non
know  where 1w locale  the
defendant, so never iried 1o serve
her.  Bur, her roommate and
sister (known o police) knew
where she was, a hill collector
had easily found ber, she had lefl forwarding addresses,
and she had kept up-io-date wehicle registration. The
cour lambasted police inaction: “they are investigative
agencies, and have a duty 1w employ their investigaive
resources,” concluding that "Where no efforts at all were
made, dismissal is clearly required, [Emphasis in
original.]® M. Wirth, 30 Wash. App. 550, 694 P.2d
LEL3, 1143, rev. denied (1985)

This was also the court's sntiment in the
Tartaglia case. The state did nol know where the
defendant (who was imprisoned on an unrelated marier)
was. But, the court imputed the knowledge, and held that
"Bureaucratic indifference . . . will weigh more heavily
against the State . . . where the Stare fails 10 make an
effort fo locare a defendant who is imprisoned in its own
corrections facilities.” 791 P.2d ar 78,

On the other hand, if the delav is due o the
defendant's actions. i1 is very difficult 10 prevail. For
instance, if the defendant gave officers a false name
(thereby hampering police efforts 1o arrest him). he can
hardly complain that it took them too long 1o find him
Similarly, if he fled prosecution, ducked service, or went
ine hiding, he cannol complaint that his trial was
delayed, See Gurierrez,

{com. om pg. 9) &

Vol & lssue 2 - Page 8



That happened in Gurigrrez. Deputies trying 1o
serve him contacted his sister (whom he saw soo0
afterwards, bur supposedly she did not tell him of the
summaonsy and his aunt (who stated thas he and his
dltorney were aware of the summons), but they could not
contacl the atormey since no one seemed (o know who
that was; finally, deputies wemt (o his job, bat Guticrrez
wis no longer there. The court assumed that the delay in
serving him was due 10 his and his relatives™ hindrance.
Therefore, his "speedy trial” claim was deniad,

The siate sometimes Justifies pre-arrest Or pre-
indictment delay because i1 is sill investigating the
charpes. Marion, 404 U.S. a1 324, 92 5.C1. a1 465
{“investigative delay s fundamentally unlike delay
undertaken by the Government solely ‘1o gain tactical
advantage over the accused'”); Linited States v. Lovasca,
431 ULS. 792, 795, 97 5.Ct. ___, 2051 (1977); Srave v.
Perzoldr, 172 Anz, 272, B36 P.2d 982 (App. 1991), rev.
denied {1992). Therefore, delay while the state gathered
witness statements and evidence, Srave v, Hall, 119 Ariz.
589, 633 P.2d 398 (1981), or to protect identity of
undercover officers, Stare v. Torres, 116 Ariz. 377, 569
P.2d 807 {1977}, does not violate “speedy trial.*

Counsel should examine whas evidence the sue
had ar various times 1o seg if that claim is substantiated.
Remember that the state has an affirmative obligarion
under the “speedy trial” clauses o pursue the case. They
miust reasonably  "speedily”  investigate the crime,
Therefore, they cannot lie idle when there are reasonahble
avenues of investigating the case. See, e.g., Humbile;
Wirth.

n i . fal' Riehis

The third facior, whether the defendam assened
ihe right to a "speedy trial,” 15 not necessarily dispositive.
Many ‘speedy trial” claims prevailed despite lack of
demand. See, e.g.. State v. Tucker, 133 Ariz. 304, 65
P.2d 359 (1982); Warson v, People, 700 P.2d 544 (Colo,
1985); Cirv of Elkhart v, Bollacker, 243 Kan. 543, 757
P.2d 311 (1988}, Technically, Rule & obviales the
reguirement to assen a "speedy rial” demand. Tucker.
Bur, because asserting the right is a Barker factor, we
should mever neglect o demand it.  Moreover, many
jurisdictions have found that as long as a defendant asserts
the mght anyiime before trial, he has satisfied this factor.
Srate v. Bailey, 201 Mont. 473, 655 P.2d 494 (1982}

Cienerally, the earlier a "speedy trial” detnand is
lodged. the better. An early assertion weighs in the
defendani’s favor. Taraglia. On the other hand, a very
late demand (especially when the issue was apparent for
some time) weighs against the defendant,  Srare v,
Stimson, 41 Wash. App. 385, T4 P.2d 1220
(1985 counsel knew at the time trial was set); Srate v,

Jor The Defense

Duirry, 4 Haw. App. 222, 665 P.2d 165 (1983). In the
middle range, when the defendant waited six months afier
he had complained about delay to assen “speedy trial,* it
weighed in neither pary’s favor.  Sie v, Gallegos, 109
N.M. 55, 781 P.2d 783 {App. 1989).

When a "speedy trial” demand is asseried late,
and appears o be contrived Tor ullenor molives, courts
seldom gram relief. For instance in Duwrry. trial took
place 19 months after arrest, but the defendant raised a
"speedy trial” claim on the eve of rial. The cour was
concerned that the untimely fling 1self delayed the mrial.
Funthermore, when the coun offered o appoint other
counsel (when Durry objected to her lawyer’s request for
a confiouance) and Durry declined, thar diminished the
weight given 1o the eventual assertion.

Defendants without counsel can often be excused
for mot asserting “speedy toal® rights, A distinction is
made between & counselled failure o derand and an
uncounselled one.  Esirada v. Stare, 611 P.2d 850 (Wyo.
1980). However, if the defendant putls off rétaining
counsel to delay trial itself, there is no “speedy trial®
reliel. State v, Holislander, 102 Idaho 306, 629 P.2d 702
{1981 ).

D. Prejudice to the Defense

The fourth facior, prejudice to the defense, is the
mosl commeon barrier to a successful "speedy trial” claim.
There is case law that mrns on the lack of established
prejudice, and it 15 ofien ciied to counter an otherwise
viable "speedy trial” challenge. Consequently. this facior
must be addressed appressively. The problem is tha
actual prejudice is very hard fo prove, Tt normaliy is the
logz of some witness of physical evidence that would
contradict the state’s case or suppon & defense, Since we
cannol find the wilnesses, we cannot say what they would
have said.

The first line of attack 15 o poimtl oul thal
prejudice is ool an absolute requiremem:.  MNone of the
Barker factors alope is sufficlent 1o determine “speedy
trial.” Barker, 407 U.S. a 533, 92 5.Ci. & 2193,
Indeed, in Moare v. Arizong, 414 U.5. 25, 94 5.Cr. 188
{1973). a "speedy trial” violation prevailed despite no
showing of prejudice.  Additionally, when the other
factors strongly favor the defendant, lack of demonstrable
prejudice has not prevented dismissal. See Tarraglia, 791
P.2d at 78; hory, 5364 P23 w0 1044 (when there is strong
grounds o dismiss from the other factors, a showing of
just "some reasonable possibility of prejudice” suffices).

The second line of amack 15 10 argus the dillecully
of proving the negative. Many courts have accorded linle
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weight to the prejudice factor just because of this. See,
e.§., Taraglia, 291 P.2d ar 78,

[Tt does ot follow that prejedice--or i1s absence,
if the burden of proof is on the povernmeni--can
be satisfactorily shown in most cases.

concreld evidence of prejudice is ofien ot at
hand. Ewven if i1 i3 possible 10 show that
witnesses and documents, once present, are now
unavailable, proving their maedality 15 more
difficult. And it borders on the impossible to
measure the cost of delay in werms of dimmed
memories of the parties and available wiinesses,

Dickey v. Florida, 398 U.S. 30, 53, 90 S.Ct. 1564, 1576
{1970} (Brennan, J., concurring), Orther courts have not
required proof of prejudice with ceriaingy since "it would
be too harsh.” fvory, 564 P.2d m 1044,

The third line of attack is to request treatmem
under the concept of "presumplive prejudice.”  Arzona
has recognized the presumptive prejudice standard. £.p.,
Crirferres,  Presumpiive prejudice arises with excessive
delay: courts can presume prejudice due 1o loss of
memory, evidence. witnesses, and means of finding those
when too much time passed.

Delays approaching one vear are presumplively
prejudicial. Doggen, 112 5.C at 2600-91; Humble,
There have been cases where presumpive prejudice has
been (ound in delays of under a vear, for example: 11
months, Gufierrez; 103 months, Srave v, Ohwers, 112
Arig, 223, 530 P.2d 695 {1975), and fvery; 9 monihs,
Boccelli v, Spare, 100 Ariz, 287, 508 P.2d 1149 (1973):
T months, Siare v, Afmeida, 509 P 2d 549 (Haw, 1973);
and 6,5 months, Willingham,

While presumptive prejudice abome does nol meel
"specdy trial” criteria, Doggerr, 112 5.Ct. a0 2603, and
Urifred Srates v. Lowd Howk, 474 U5, 302, 315, 106
5.Ch. 648, 656 {1986), it can suffice when other factors
weigh heavily., For instance, given the state’s utier
indifference in locating a defendant (as in Humible or
Tartaglia), presumprive  prejudice wouold  suffice.
Furthermore, presumptive prejudice satisfies the Tvory
requirement of showing “some reasonable possibility of
prejudice”™ when other Barker factors are sirong.

I1. Rule 8 Time Limitations

Rule 8 provides bright line time standards for
assessing speedy trial-iype violations. Tt also adheres
upon mdictment or information. Rule 8 2{a). [t mandates
thaz:

Every person against whom an  indictment,
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information or complaint 43 Oled shall be red
by the court having jurisdiction of the offense
within 150 days of the arrest or service of
summons. [Emphasis added. |

If the defendant is in custody on other charges, he should
ask for speedy dizposition. Rule 8. 3(bi( 1} provides that:

Any person who is imprisoned in this statc may
request  final disposition of any  untried
indictment, information or complaint pending
against the person in this state. The reguest shall
be in writing addressed to the cour in which the
charge is filed and to the prosecutor charged
with the dury of prosecuting i, and shall set
forth the place of imprisonment.  |Emphasis
added. ]

Monetheless, his failure (o0 make a Rule 8,3 demand does
nof work against him., The state may argue tha! an
incarcerated defendant who failed 10 assert this somehow
waived his rights,  But, 1t 15 important (o note that Rule
E.3b)(1) iz permissive, while Rule 8.2(a) is mandatory,
As such, the waiver rule should only be applied when the
defendant has clearly and expressly waived his rights: no
implied waiver can outweigh Rule 3.2's express
mandates.

Once a defendant has established a prima Tacie
violation of the Rule 8 time limir, the stue usually seeks
exclusion of time under Rule 8.4, However, the state
bears the burden of establishing grounds for excluding the
delay. Humble. Rule 8 does not require the defendam 10
make any demand to preserve his rights. Tucker, A
defendant has no duty o bring himself 1o trial.”  Barker,
407 U5, s 527, 92.5.Cr. at 2190,

Rule # provides a bright line standard, Cours
have held that it is more restnctive than constitutional
"speedy trial” rights which require analvsis of a number
of factors aside from length of delav. Seate v. (Nson, 146
Ariz. 336, 705 P.2d 1387 {App. 1985). Thus, il the stale
vielates Rule B, the remedy is dismissal, with or without
prejudice. Rule .6,

While that seems initially attractive, the remedy
can be e paper tiger, In practice, the case &5 normally
dismissed withour préejudice.  Srare v, Granodos, 172
Ariz. 405, B3TP.2d 1140 (Apg. ). rev. denied (1991 ){Rule
16.5, poverning dismissals, favors dismissal withow
prejudice, and one with prejudice should only be done
when the inrerests of justice reguire it). The state can.
and often does, refile. When that happens, the Rule B
time periods siart anew. Srare v. Rose, 121 Ane 131,
589 P.2d 5 (1978). The staie thus gers twice as moch
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time o ger the case o 1ral.

In order to challenge a refiling, the defense bears
the burden of proving that the refiling was done in bad
faith or the defendant was prejudiced thereby. Stave v.
McDonald, 117 Anz. 180, 571 P.2d 677 (App. 1977).
Though prosecutorial bad faith is nor easily alleged, if
there is evidence that the dismissal and refiling were done
for no other reason than that the stare was not ready
proceed timely o rial, we can argue that the refiling was
done purely in derogation of Rule 8 rights.  See Srare v,
Hanger, 146 Ariz, 473, 706 P.2d 1240 (App. 1985).

Bear in mind that there is an affirmative
obligation on defense counsel to advise the court when
Rule 8 rime is about (o expire.  Rule 8.1{d). We could
lose a dismissal or one with prejudice if we realized the
time was aboul 10 run oul and neglected to inform the
judge.  Tuoker (dismizsal without prejudice); Stare w
Techy, 135 Ariz. B1, 639 P.2d 40 (App. 1982)excluding
time =0 no Rule 8 violatkon),

I1. Pre-Indictm

While Gth Amendment "speedy trial”® and Rule 8
rights only stam 1o run a1 the ticme of ndictment or
information, a defendant nonetheless has rights o avoid
delay in gening the prosecution started. These arise oul
of the "due process” clauses, U5, Const., 4th and 141k
Amendments; Ariz. Const., An, 2, 8. Dogeerr,

To trigger "due process” protections, the defense
musl  show  “that the #tate  unreasonably  delaved
prosecution and that such delay prejudiced his defense.”
Sate v, Safz, 103 Az, 567, 570, 447 P.2d 541, 544
(1968); Stare v. Marks, 113 Ariz, 71, 74, 546 P.2d BO7T,
BI10 41976}, Thus for & pre-indictment delay argument Lo
prevail, there must be o showing of actwal (Do
presumptive) prejudice and an inguiry ino the reason for
the delay. Marion. Proof of prejudice is pencrally a
necessary but not sufficient element of a due process
claim concerning pre-indictment delay, and the inguiry
must alse consider the reasons for the delay, Lovasco,

Arizona has promulgated a two-pronged test for
enalyzing whether & pre-indiciment delay rises 1o the level
of violating “due process™:

1} the prosecurion imentionally  delaved

procecdings to gain a tactical advantage over the

defendant; and,

I} the defendant has actually been prejudiced
by the delay,

Siale v. Broughton, 156 Ariz. 3%, 752 P.2d 483

Jfor The Defense

{19EBHciing Hall)y; Torres; Marks,

A. Actual Prejudice

The singular greatest difficulty with pre-
indictment delays is usually establishing actual prejudice.
See ELD, above, for discuszion of proving prejudice,
The prejudice necessary o trigger "due process”™ concemms
must be "actual and substantial.”  Siave v. Van Arsdale,
133 Ariz, 479, 653 P.2d 36 (App 1982}, s proof must
be definite, not speculative. Unired Sraves v, Valenrine,
TBY F.2d 1413, 1416 (%th Cir. 1986). The defendant has
the burden of proving not only the loss of a witness, but
alzo thar the absence impaired his ability 10 construct a
meaningful defense, Sroner v, Graddick, 751 F.2d 1535
(1Ith Cir. 1985); Torres. In the case of a missing
testimony, the proof should include some of the coment
of that testimony .

Thus, Hall noted that a "sale mvestigation” in
amd of itself 1= not necessarily violative of due process
rights. Moreover, though any deloy may resull in
prejudice, it may prejudice the state's case as well as the
defendant’s. Furthermore, prejudice above and beyond the
workings of a clogged judicial system must be shown,
Broughion. However, if wimesses have dizappeared,
their memories fail over time, or exculpatory is no longer
available {as in breath samples in DU cases), the defense
may succeed in establishing real, oo speculanve.
prejudice.  Dlnired Sraves v Mayvs, 549 F.2d 670 (9th Cir.
[977].

In Lovasco, the Courl held that a court applying
a due process clause 10 pre-indictment delay has "o
determine only whether the action complained of - . .
violates those fundamental conceprions of justice which lie
al the base of our civil and political institutions and which
define the community’s sense of fair play and decency.”
Arguably, this allows for a case by case analviis in
arpuing that the government’s delzy  violaied the
aforementioned principles,

B. Delay

The second hurdle is establishing the reason for
the pre-indicoment delay, Omee a defendamt  has
established actual prejudice, it becomes incumbent upon
the government 10 provide its reason for the defay. Mayvs,
549 F.2d at 678, Though Arizona cases (Broughron and
Viar Arsdale) require thal the delay be intentional or for
gaining a tactical advantage, the Sh Circuil disagreed:

o require the defendant to prove, in addition o
actual prejudice, specific bad mtent on the part
of the government places an extremely difficult
burden on a defendant; one which he may nor be
able 10 meet withou considerable time and
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expense on his part. Access {0 the evidence of
such iment would be difficult w obain as i
would largely be in the government's possession.
In addition. a tangential issuee may arse as 1o
whether some claim of privilege by he
government would prevent the defendant from
obtaining the necessary evidence,

Mays. The Mays count went on 1o siate that negligent
conduct can also be considered since the ultimare
responsibility for such circumstances must rest with the
government rather thai the defendani.

IV, "Dur Process" in Probation Yiolations

Probation violation proceedings are not trials,
iherefore "speedy (rial” and Rule 8 do not apply 1o them.
Time limits are set forth under Rule 27.7, and there are
some constitutional guaraniee: under “due process” as
well as “justice withow
unnecessary delay,”

The rime frames of Rule
2.7 commence when warranl s
served--not  at the  initial
appearance,  Srare v, Lee, 27
Arie, App. 294, 554 P.2d B9O
(1976]), They are no
Jurisdictional, so the probationer
is mot entithed o dismizsal if they
are violated. Srare v. Huanre, 111 Az, 236, 527 P.2d
281 (1974). Counsel should nonetheless seek dismissal.
arguing the factors relevant 1o "speedy trial” analvses.
Mote that tme is tolled when the probationer has
ahsconded from probation,

To prevail in a Ruole 27.7 motion, vou need o
establish prejudice. Srare v. Belcher, 111 Ariz. 580, 535
P.2d 1297 (1975}, Sfare v, Baylis, 2T Anz, App. 222,
553 P.2d 675 {1976), If the prejudice oocurred while the
probationer absconded, then he created his own prejudice,
and he is owl of Juck. He has o show that it occurred
during a delay after he has been arrested on the violation.
Arizona courts have not applied a presumptive prejudice
standard here vel, and probably will not (consistent with
"due process” rather than “speedy trial”).

There are cases where probarion violations "ride”
with 1ral on new charges. This ¢ommon pracrice s
aciually denounced by appellate couris.  See Siale w
Flentmilng, 205 Ariz, Adv. Rep. 3, 5-6 (App. Dec, 5,
1995%; Staite v. Fakringer, 136 Ariz. 414, 666 P.2d 514
cApp. 1983). If vou want to get the probation violation
finished early, cite those cases.

"Due process” applies o delays of probation and
parole violations, Gagnor v. Scarpelli, 411 1.5, T7H,

Jfor The Defense

While that [Rule 8]
seems initially attractive,
the remedy can be
a paper tiger.

T8I, 93 5.Cu. 1765, 1760 (1973) (probasion); Morrissey
v. Brewer, 408 U.5. 471, 485, 92 5.C1. 2593, 2602
(19721 (parole). Both the state and federal “due process”
guarantees apply. Srare v. Retdhead, 152 Ariz. 231, 234,
731 P.2d 126, 129 (App. 1986). In evaluaring the
reasonableness of the delay, courts have focused on three
faciors:

(1} length of delay;
(2} reasons for the delay; and,
(3} prejudice 1o the defendant.

Flemming a1 6. These are the typical "due process”
factors. See &l and III, above, for discussions of the
factors.

If the siare delays indtiating probation violation
proceedings (when the defendant is already in custody on
other chargesz), then “due
process”™ can be wrged for
dismisszal, The analysis 1= the
same a5 pre-indictment delay and
post-indictment'pre-arrest  delay,
The sware must exercise due
diligence 1o bring a probationer to
hearing.

In Flemming, the st
allowed the petiton 10 lay
dormant for 27 months while the
defendant was imprizoned on oher charges. The sae
argued that the defendant could show no actual prejudice.
Mever-the-less, the court stated:

Even if we were 1o hvpolhesize a lack of
prejudice 1o the defendans, the coun has an
obligation 1w give some meaning 10 s rules
which are, after all, designed to provide for the
type of due process mandated by the
Constinuion,

I, a1 6. Thus it would appear that actual prejudics is naot
always required, especially when the siae’s delay is
CRTEgious,

As discussed in BV, below, “justice withouw
unnecessary delay” provided o art. 2, §11 of the Arizona
Constitution may also afford some relief 1o a probationer
whose heannp was improperly delayed by the stae. In
fact, it is surprising that the coun of appeals did no
invoke that clause in Flemming.

{cont, on pg. 13) &F
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V. Right to "Justice Withowt Unnecessary -

Besides “speedy inal” language wnder an, 2,
#24, the Arizona Constitution also provides thal "Jusgice
in all cases shall be administered . . . withow
unnecessary delav,™  Aricle 2, §11. This clause has
grear polential, but has been largely overlooked in speedy
trial-type analyses,

There is no Arizona case law that specifically
discusses what thet clause means. In fact, only three,
older cases mention it at all: Siare v. Brannin, 109 Ariz,
525, 514 P.2d 446, 448 (1973); Sare v, Thermton, 108
Az 11%, 493 P.2d 902, 904 (19727 Srare v, Sront, 5
Aniz. App. 271, 425 P.2d 582, 585 {1967}, In cach, §11
was simply recited in a litany of speedy 1rial-tvpe grounds
that included the federal and state  constitutional
guarantess, and statutory and mule grounds thar invoke
"speedy trial” fanguage. The courts only discussed and
analyzed the “speedy trial” claims; they never addressed
the "justice withour unnecessary delay” lanpuage. §11°s
presence in those cases is dicta,

This is not too
surprising, given the tume period
when those cases were penned,
which was well before  the
Arnzona Supreme Coun began (o
ERErCize 118 separate stale grounds
o extend constifutional rights
beyond their federdl countérparts.
In the past decade, the Arizona
Supreme Court has taken a much
mere serious and thoughtful look
ar s powers under  our
constitution. See Feldman, 5. and

delay."

"Justice in all cases shall
be administered . . .
without unnecessary

Article 2, §11.

This clause has great
potential, but has been
largely overlooked in i
speedy trial-type analyses.

Oregon's consttution has a similar clause;
“justice without delay.” Oregon treated it as equivalent
lo "speedy trial”® rights of the &h Amendment, and
applied a Barker v. Winge analysis. fvory, 564 P.2d w
1022, However, there are two significant differcnces
between the Oregon and Arizona constiturional provisions,
First, Oregon does not have any separate “speedy trial”
language in its constitution. We must presume that by
enacting a "justice withour unnecessary delay clause”
above and beyond our “speedy trial” clause, our Framers
meani something differect than “speedy trial™ rights.
Second, we inserted the critical adjective “unnecessary
which is absent in Orepon’s. By thal wording, 11
guarantees relief when justice is delayed withour any good
reason, without "necessity.” It shifts the focus from how
soon trinl should be o why trial did not occur soomer,
Pur another way, it does not address the affirmative right
to have a trial quickly (which is typical "speedy trial”
fare), but addresses the negative right o not have trial
needlessky  delaved. By its plan language, 511 is
concerned with whether any delay is justified.

"Justice without
unnecessary  delay” thus should
provide protections greater thin
“specdy trial” righes. Tt applics to
o= "speedy trial® matiers such as
delays of preliminary  hearings,
indictinents, discovery, motions,
excessive mid-trial contineances,
SEMEnCings, Of probation violalion
procesdings.

additionally  should
provide protection distinet from
“spendy tmal.”  The triggering

Abpey, D., The Double Securilyy - mechanism is nod length of delay,

of Federalism: Proteciing

Individual Liberty Under the Anzona Constitution, 20
Arizona State Law Journal 115, Hence, the “justice
without unnecessary delay” clause is ripe for
interpretation and application as a separate state ground,

Because there is no Arizona precedent o turm 1o,
Bl can be raiged as first impression, Owr analysis can
be puided, however, by rules of statwiory inderprecation
and examination of similar language in other consitutions.

"Justice without unnecessary delay” should not be
equated with "speedy trial.” When the Founders drafied
our copstiution, they borrowed languape from many
established Bill of Rights clauses. They invoked &ih
Amendment "speedy trial” language in $24, but chose to
add a seconmd clause that covered more than trial,
providing for "justice without unnecessary delay” in §11.
By that plain language, the clause covers much morne than
the indictment-to-jury-selection “speedy trial® provision.

for The Defenge

but the state’s lack of duae
dibgence. %11 can be used in any comlext where the
delay is patently "unnecessary,” theoretically even matiers
tvpically handled under “speedy trial,” Therefore when
delay was uncalled for or unconscionzble, even when
there is no prejudice, we could argue for “justice without
unnecessary delay.” It may also protect citizens from a
government that neglects a prosecution because it was (oo
busy, cumbersome, or careless 10 attend (o 1L, L
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Challenging A.R.S5. §13-604(T):
Arizona’s Gang Enhancement Statute

by Kristen M. Curry,
Deputy Public Defender

In 1994, the Arizona Legislature added et
another nuclear mizzile 1o the county atorneys” arsenal of
senlencing enhancements.  This oime it 15 AR5 §13-
G04(T), Arizona's "gang" enhancement siatute.

MRS §13-604(T) enhances 8 defendant's
sentence by three years when the defendant is convicted
of any felony that was commitied with the “indeni 1o
promote, further or assist any criminal conduct by a
criminal sireel gang.” "Criminal street gang” is defined
in Anaona as:

[Aln ongoing formal or informal association of
persons whose  members  or  associales
individually or collectively engage in the
commission, awempred commission, faciliatian
orf solicitation of any felony acl and who has at
least one individual who is & criminal streen gang
membser,

AR5 B13-105(7). “Criminal streel pang member”
Means !
[Aln individueal 1 whom two of the following
seven criteria that indicate criminal street ang
membership apply:

{a) Self-proclamation;

(b} Witness testimony or official stalemeant;

() Written or electronic correspondence;

(d} Paraphernalia or photographs;

e} Tatoos;

([} Clothing or colors;

(g} Any other indicia of sireet gang membearship,

AR5 §13-105(8).

ARS. B13-604(T) and its related definitions
raise serious constitutional questions of vagueness,
overbreadih, due process, and equal prodection; and every
defense attorney should be prepared to challenge the use
of this seniencing enhancement. Unfortunately, Arzona
has yer 1o ser any case law on the subject, so defense
attorneys are treading new waters, However, we do have
some puidance from the California courls which have
interpreied the constitutional validiry of their own gang
enhancement stalute.' Because Arizona’s statute lacks the
specificity seen in the California stamune, California case
law may aid defense attornevs in formulaling arguments
against the constitutionality of Arizona's statute.” The

S The Dlefense

following issues are raised by the use of §13-6040T):

I. Vagueness and Overbreadih

The purpose of the vagueness docinne 15 1o
1) ensure fair notice of prohibited sctivity, 2) prevent
arbitrary enforcement, and 3 aveid inhibiting free
expression when such rights are implicated.* ‘When read
in conjunction with the definitions of “criminal streel
gang"” and "criminal street gang member,” AR5 E13-
GO4(T) presents vagueness issues in all three caegories.

The statutes fail w give sdequate notice of what
ovpe of activity is prohibiced because they lack any
specificiny. AR.5. §13-105(8) states thal criminal street
gang membership is  indicated hy seven criteria.
However, the siamite fails 1o designae what type of
correspondence, paraphemalia, photographs, (atioos,
clothing or colors are necessary 1o show thal one s ool
only a gang member but & "criminal streed gang member.”
Underlving questions regarding  conduct!  remain
unanswered. What makes some clothing, colors or tatioos
more  “crimingl”  than  others? What kind of
"paraphemalia” 15 prohibited? Whar is an “official
statemens "7 What is considered "other indicia” of street
pang membership?

The statute gives mo  objective  standard,
therefore, it raises dangers of arbitrary and discriminatory
enforcement.  Prosecutors can allege criminal gang
activity based upon mere associgtion or whar they
determine w be gang clothing, colors, photographs,
faltoos, stiteménis and paraphemalia. The stamie does
not define the jtems specifically enough o give pelice
officers or prosecutors guidelines as o what is criminal
behavior and what is not,  Instead, it allows the state to
instill i1 own personal notions into the definitions.  All
the prosecutor has to do is to present a gang “expert” who
will express the opinion that the defendant's “look”™ and
“friendships” indicare gang activity. Before vou know il,
your client is already half-way to getting three more years
in the slammer. Essentially, i1 shifiz the burden of proof
to the defendant to prove his associations and expressions
are nol “criminal. "

Thirdly, and most important, A.R.5. §13-604(T}
infringes upon First Amendment rights, When the literal
seope of & criminal statute is capable of reaching Firss
Amendment expression, the vagueness dociring reguires
a greater degree of specificity than normally required.”
This infringement on First Amendment rights also makes
AR5, §13-004(T) unconstitutionally overbroad.” Every
element necessary Io establish a “criminal streel gang
member” is protecied speech under the First Amendment.
Furthermore, in order to find the presence of a “criminal

icont. on pg. 15) &F
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]

street gang” there musi be a1 least ope member or
associate who has anempled or compleled any felony act,
There is no requirement that the act be gang related or
that there even be a conviction. In other words, 1he
defendant’s freedom of association is criminalized by
fraternizing with a person who was merely arrested for a
felomy act thar had nothing 1o do with any pang.

In theory, a “crominal streel pang”  could
encompass the police depantment or even the Boy Scous
if one of its members commined a felony act. Members
wear the same clothing, colors, have insignizs of
membership, and declare themselves as a pan of each
group, all of which could be proved by photographs, self-
proclamation, witness testimony, official statement, and
written or electromnic
comespondence,  In fact, jus
recently il was reporied in the
Arizona Republic that over 40
Phoenix  police officers  were
being investigated for illegally
selling assaule rifles. Pursuant o
ARS. §13-105(7), these officers
could easily it the description of
@ “criminal gireer  gang,”
However, even if the officers
were prosecuted, we all know tha

Essentially, it shifts
the burden of proof to the
defendant to prove his | <=
associations and
expressions are not
"eriminal."

difficult for the state 1o fulfill the third element because
the stalute does not clarify whether the defendant’s
“intent” goes only to the ¢cnminal act or whether the
defendant must intend the crime 1o be pang related. In
other words, the defendant may be an accomplice in a
theft with a "criminal streel gang member,” yet the crime
is nofl gang related, The defendant could be held liable
under 13-604(T}) if his accomplice has a prior felony [or
possession of marijuana, wears red, and has a tanoo.
Their association makes them a “criminal streer gang”
under the stature and the defendant's actions “assisted” the
"gang” in “criminal conduct”™ as required by §13-604(T).
Clearly, there is a due process issue under this scenario,

III. Equal Protection

ARE. BI3-604(T) and
its related definitions create an
unconstitutional classification and
systematically discriminate agains
who are lawiully
cngaging in the constituionally
protecied activities of freedom of
association and expression. The
disparity betwesn Lrealment can
be  seen in the  following
scenarios:  three male  lowyers

the state would never allege §13- S have a secrel ritual of threatening

T} against them éven though

the statutorily defined criteria have been mel, Too much
POWET 15 given 1o the prosecutor 1o pick and choose whom
they wani 10 suffer the exireme consequences of this
semencing enhancement. It is the role of the legislamre,
not the courts or police. 10 delermine what conduct is
prohibited .

1. Due Proces

AR5 §13-604(T) raises problems with due
process because the statute does nol provide a standard of
conduct for those whose activities are proscribed and it
lacks & standard for police enforcement, As discussed in
the previous section, the statute gives wide discretion to
the police and prosecurors 1o choose whom they want 1o
suffer under this statute,

The stamute also fails 1o give nodice o ghe
defendam about what conduct will come within A.R.5.
§13-604{T). The defendant is not required 1o have any
knowledge of the predicate act of one of the gang's
members, thus, he is punished for pure association. The
predicate act is not required 1o be gang related, it can be
any rvpe of felooy, and there is no time limit on how
regenl the predicaie act has 1o be. Two of the three
reguired elements under §13-004(T), pariculacly the
existence of both a criminal street gang member and a
criminal street gang, could potentlally be fulfilled without
the defendani even knowing it.  Furthermore, it is oo

for The Defense

bank teflers, and one of them sees
ateller and vells, "I'm going to burn your house down,”
The three lawyers work for the same firm but do not have
similar latloos or wear the same “colors” (they do,
however, have similar “badges” that they proudly display
te court personnel and often wear ugly, grev suits). They
have commined a Class | misdemeanor pursuant io
MRS §13-1202A01).

However, 1f a self-proclaimed gang member with
a lattoo threatens to slash the tre of a rival gang
member's car, he is guilty of a Class 4 felony under
AR5 §13-1202{A)3) and the senience is enhanced by
three years purseant 1o AR5, §13-604(T). In the firsi
stenario, there is no mandatory incarceration: in the
second scepario, the minimum sentence the coun could
impose 15 a prison term of 5.5 years flat,

In  both  scenarios, AR5, §13-604T
distinguishes berween those who choose 1o exercise their
constitutionally profected freedoms and those whao do nos,
However, 813-604(T} also criminalizes conduct for some
people which 15 protecied for others {the case with the 40
police officers who allegedly sold illegal puns). This
disparate reatment denies cerain  defendants  equal
profection under the law.

icont. on pg. 16) B
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I¥. Oiher Arguments

A, Timeliness in Alleging §13-6040T)

In many instances, the state alleges A R.5. §13-
604(T) long afier the indiciment, as it does with prior
convictions, dangerousness and crimes commiied while
on release, AR5, BI3-604(P) sets forth that the court
“shall allow the allegation of a prior conviction, the
dangerous nature of the felony or the allegation that the
defendant commitied a felony while on release on bond or
his own recognizance ar any lime prior 1o the dae the
case s tried . . .7 AR5 §13-804(F) does not include
this allowance for the enhancement under §13-604(T).

Moreover, there is a difference berween §13-
&4 T and other sentencing enhancers because the latier
do not involve the defendant’s mental stae,  The
allegnion of §13-604T) 15 a
scparate factual question involving
the defendant’s “intent® at the
time of the offense. Thus, the
necessiny for the grand jury o
find sufficient probable cause
regarding this issue before the
indiciment may be amended is
even more compelling,

B. Jury uestion

Juries are already
deciding the issoe of
dangerousness, prior Conviclions,
and offenses committed while on
bond or release pursuant o AR5, §13-604(F1.7 Other
sentencing enhancements, particularky some of those
found in AR5, B13-604_ 02, do not require a finding by
the rrier of fact and have been held 1o be questions for the
judge.” However, despie the fact thal there &5 no
provision for a jury guestion under §13-604T), it seems
apparent that the jury should make tha determination
Especially since §13-6040T) 15 not just a mere "status”
question but reguires o finding of the defendant's criminal
“intent. **

C. Bilurcation

An additional question which §13-604(T) raises
iz whether this allegation should be determined in a
separate trial.  Having all issues in one trial creates
substantial problems--chiefly, that of prejudice 1o the
defendant. Other sentencing enhancements, swch as prior
convictions  and release  status, are  determined o
bifurcated trials because of similar problems, Characier
evidence, which would normally be inadmissible, could be
introduced under §13-604(T}) 10 prove gang tnvolvement.
The prosecutor would be allowed to introduce evidence of
prior contacts and staements 1o police, photographs, prior
conviclions, paraphernalia, clothing and associations, all
o prove that the defendant associaied with a “criminal
street gang.” The waters are further muddied by allowing

Jor The Defense

In theory,

a "criminal street gang"
could encompass the
police department or even
the Boy Scouts if one of its
members committed a
felony act.

the prosecutor to introduce evidence of felony acts of
ather gang members, which may or mav not have
anything to do with their gang activities. The resuli
would be a conviction based upon "who" the defendant is
rather than "what” the defendant did. A bifuresied trial
is ahsolutely necessary if the state 15 allowed 1o pursue the
allegation of §13-604(T).

D, Double Punishment

In some instances, AR5, §lI3-604(T) creaies a
double punishment because the underlving felony already
provides for an enhanced punishment for  gang
involverment,  For example, AR5, $13-1202{A)3)
makes threatening and intimidating by a criminal strect
gang a Class 4 felony where 1t would otherwise be a
Class 1 misdemeanor. By
allowing an enhancement utder
§13-604(T), the defendant is
being punished twice for the sams

conduwct.

¥. Conclusion

AR5, §131-604(T)
creates many problems tha the
legislature failed to answer when
drafring the staiule
Unfortunately, until the higher
courts  answer these gquestions,
defense aromeys will have o
continue o address these issues
on a case-by-case basts. Outlined
abowe are several arguments which may be helpful 1o
aitommeys challenging the use of §13-604(T); oo doubl
there are many more.  Good Luck!

1. Californm Pepal Code § FEH. 220a), (e) and i) read as fodlows

(@} Amy person whoe actively panicipales in amy crimanal
sircel gang with knewledge thai s members engage n or
have engaped in & patiern of crimdnal gang activiy, and
who wiltfially promoies. fushers. cr assisss in any fedonsous
crimenal conduct by members of that gang, shall be pumshed
by imprisonmend m 8 couney il for g period net o exceed
ane year. of hy impriscement in the stape pewson for 16
mwarths, or 1 ar 3 vears,

€] As usid i tas chapes, ‘pafiern of cnnmnsl pang
achivify” means the commissson, attempied comemissian, or
soficiwtion of fwe or more of e lollewing offenses,
proveded ar legst ome of those offenses oécwrred afler the
effective date of this chaper and the las of thoss offenses
occurred within three years after a prior affense. and 1he
affensss are comnuned O separsie ocersicns. or by fwe or
TIHOFT [ FRs

(11 A uzed in this chapier, “criminal strest gang ™ mekns &ny
aNgoing oIAMZAton, aSsecannn, of group of three or more
persons, whether fommal o miormal, having 25 one of ils
primuary activities the commession of one or more of (he
criminal aces enumeTated in parspraphs (11 w23}, mchasive
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ol suladivmsion gk, kaving & commom name o comimon
ademifying sigm or symbol. and whose members individually
or collectively engage moor have engaged m a paliern of
criminal gang scoiviy

[Emphass added o show differences with AR5 F 13-8E4T5.]

2. See Feople v. Gamez, X35 Cal App ad %57, 286 Cal Rpar. 894 (C1L
App. 19011 See alee People v Greew, 237 Cal App.3d 692, ITH
Cal.Rptr. B (Cr.App. 19901 ]

3. Srode v, Jooes, 177 Ariz, B2 6T, HES P2 138, 141 (19930,

4, dmivth v, Gopwen, 415 U5 566, 573, 9 S.Cr 1242, 1247, 39
L.Ed.2d 605 (1974}

J.o dee Shite v. Wemsieim 193 Anz adv, R 35 36 (fune 20,
19953 "Even ol the comduct generang e crimical change B noi
conscimemnally prodgised amd fzlls within the smhme's legiimass scope,
& dzfendast nkiy challenge @ on the basss of pwverbreadch CIF i ks 50
drwn as i swesp wighin s ambll prooeeisd speech ve expressson of
ather persons nor bBefon: e Cour.'"

(eining Devran v, Sodes fan, foc,, £2211.5

QX3 933 {14975y

G, See Bare v, Janes, 177 Ang 44, U8,
Bad P2E 13H, 140 (1993 T s ol ] the
mode o police in deriermans asbirarily what
aciivities shousd be proseribed.  Thar is
ihe mle of the legislative bodies, and the
law should nor depensd on gocsd hueman
Juclpengdn. ") See adlve Shade v, Wetaatedin
193 Anr. Adv. B, 34, 37 (Jupe 20,
19951 order o render a vague stafule
constingional, the coun would have so “read smo n something thas the
legislature did mot pur there.  Dioing so would subsrine (ohe ooun’s]
Jjudgmerz for the legsslamre’s with mespect 10 what condust should be
profuibised, [The courn's| rode, Bowever, is not o delermine what scis
shiwald be crimes or "wrongs,” thar respomsibding Belonpgs solely o the
lepistamure. * licimizons amimed |

T ARSE. L3R sates thar “[ijhe penalriss prescmibsd by 1his
sectinn shall be subiumuned fof the penalies oiherwise authonzed by laow
it the previous comviction, the dangernus nangre of the felomy or the
alkgazion tha the deferdan conamined a felony while released on bond
of on his own recogrdzarce as provided i sabseciions B of this sscrion
s charged m the indszemens or informasan aml admimed or found by the
trier of fact . . . . [Emphasis added ]”

B, See Srwie v, Thewer, 141 Ame. 470, 475, 687 P24 1225, 1230
(198 panale); Srare v. MoNar, 141 Ariz, 474, 485 687 P24 1230,
L2400 ¢ F9RA 1 prohation)

8. 5e Sade v, Powers, 158 Amg, 200, 742 P20 792, 704 {1987 i Escape
stafus used for enhamcing semience was questan for jury simce r

myidvied eriminal activery and mens reaj. i

Sor The Defense

This all too seldom-used
procedure can be
Jjust what the doctor
{not the judge)
ordered.

Special Actions

by Carol Carrigan,
Deputy Public Defender—Appeals Division

50 the wral judge wmed vour motion down
{apain!} and you know thal once this client is convicied he
won't get relief in the appellale process (because, for
example, he can’t raise a remand issue or shouldn®t have
had this evidence introduced against him in the firsi
place). Think: SPECTAL ACTION! This all 100 seldom-
used procedure can be just what the doctor (not the judee)
ordered. It is true tha appellate couns jealously guard
access by claiming jurisdictional constraing, but the cour
does have jurisdiction if you can show thar vour client
will have po speedv gnd adeguate reliel by way of appeal.
In addition, your evidentiary rile
or statule may be 50 new that the
appellale court is willing 10
resafve the question now rather
than wait uwntil numerows orial
Couft  conslructions  must be
interpreted  and  conformed.
Fuvenile matters, in particuiar,
face the problem of mociness
should the question not be decided
early on. Even where the issue is
moxl, the appellale courl may
take special acuon junsdiction if similar sitnations may
redccur and continue 10 evade review. Other examples
might be denial of vour moion w withdraw due o a
conflict of interest or denial of your first timely Rule 10,2
motion for change of judge.

Whar are the trial cour advantages of taking a
special action? Well, the obvious one is that vou may
very well win, But, in addition, it shows the trial coun
judge that you are serious aboul Your issue, so serious
that vou will be presenting the appellaie cour with an
immediate argument tha: the judge’s ruling is wrong.
{Many judges do not like to see their names in printed
opinions which reverse their rulings.) In additon o (he
ahove, taking the special action forces you (o organize
your thoughts and arguments--merely doing so may help
you to educate the trial judge and avoid the necessity of
taking your case down the sireet,

Crrce the appellate court his accepred jurisdiction
of your petition for special action and has granied your
request for oral argument, vou can look forward (o
arguing 1o a court which 15 focused on the legal issues.
{Sometimes, in the trial court rush 1o hurry along the
train, legal issues get shorl shrifi.) Get your legal issue

{cont. on pe. 18) &F
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ducks in order and enjoy the opportunity of arguing 1o the
appellale panel. (They may not agree with you, b they
will listen o your oral argument, )

We ofien hear the complaim rom trial lawvers
that they'd like to do a special action on an issue but
really don't know how, The pood news is that the special
action rules were amended in 1992 and provide that the
petition shall be a siogle document contuning four
sections: 1) & jurisdictional statement, I3 a statement of
the izmuwes, 3} a statlement of the facls material to
consideration of the issues presented, and 4) the argument
with respect 10 the issues with citations 1o authorities anc
statutes, and appropriaste references o the recond.  All
references 1o the record should be supporied by an
appendix. This is really a much simpler pleading than
was required under the old rules. It looks very much like
the Petition for Review which is filed afier an adverse
decision by the coun of appeals excepd that the first
section inoa Petition for Review is nod a jurisdictional
statement but & summary of the coun of appeals decision.

One other thing you should know abow filing a
petition for special scnon 15 thal vou musl regeest a stay
of proceedings in the trial court prior to filing your
request for a stay in the appellare cour,  This regues
must b o separate pleading.

Still, you say, vou are uncerlan as 10 vour ability
i file the special action or write the petition in the proper
form. Mot o worry, 7 special action seems the way 10
go, visit the Appellate Division. There is always some
appeliae fawver available who'll help vou through the
rough spots. i
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AACT

by Michael Terribile,

Private Defense Counsel in Phoenix,

State Bar Cerlified Specialist in Criminal Law, &
former Maricopa County Depoty Public Delender

Every now and then | meet someone whi
practices criminal law here in Arizona bul is not-a
member of AAC] (Arzona Autorneys for Criminal
Justice}, Being the indirect and subtle person that | am,
| often ask them why they arent members, To my
dizappoiniment, the reply is usually along the lines of
asking, "What does AAC] do for me?”

Jor The Defense

They are asking the wrong guestion.

In its essence, AACT is not about doing anything
for lawyers. It is about promoting what we as criminal
defense anomeys presumably believe . I is about
promoting what presumably motivaies and drives us as
criminal defense lawyers, 11 iz aboul promoting a system
of criminal justice that doesn’t lose sight of the principles
and values that the sysiem was based on. I 15 aboul
promoting & system of criminal justice that remains true
o the Bill of Rights, 1o the presumption of innocence, to
the burden of reasonable doubd, and 1o the promise of a
fair trial and appropriafe sentencing

AACT is about supporting and defending lawvers
who put their energies to such tasks and who, from (me
1o time, find themselves being threatenad by overrealous
prosecutors or misguided judges for their efforts.

AACT is about trying 1o keep the svsiem honest
in the face of the "war on drugs.® the fear of crime,
prosccutorial misconduct and owverreaching. [t's abouw
responding o the mncessant drumbeat by unscrupulous
politicians who pander 1o the public with false calls for
law and order, It's about educating the public o the folly
of taking for granted the civil rightz and liberties which
we have been so lucky to have inherited and which have
been entrusted o ws for furure generarions,

AAC] 15 about tryimg to get the lawmakers to
consider a point of view other than that of the simplisiic
“lock "em up and throw away the key™ types, who never
saw i law they Diked less, or more often ignored, than the
Bill of Rights. It"s abowt giving a voice 1o the citizen
who doesn’t koow it yet, but will, some time i the
future, have more than a passing interest in seeing that the
svatern 15 Fair and capable of separanng the imocent from
the guilty.

AAC) is. about being the conscience of ithe
community. That means speaking out about inadeguaie
funding for indigent defense, supporting thoss who ake
on the defense of capital cases, lobbying our soate and
federal legislators or holding candidate forums. 1 means
placing people on state bar and other committess that have
an impact on the sysiem,

AACT 15 aboul being & waich dog. It's abour
calling awention o unfair laws or procedures and tryving
o change them, It's aboul writing amicus briels and
being available io our brothers and sisters a5 a resource.
I's abour being willing 1o challenge judges, whether rrial
of appellate, 1o be the peutral and detached magistirates
they are swom o be and demanding of them the highes:
standards of practice,

AACT is about lawyers promoting the virue of
justice outside, as well az inside, the coun room,

The guestion is mot “What does AACT do for
me?" The question 15 "What should AAC) be involved in
next and how can [ help?™ i

Vol 6, l3gue 2 -- Page I8



Time Well Spent
[But Easily Overlooked,

Miscalculated or Forgotten]

By Edward F. Mclee,
Deputy Public Defender--Appeals Division

In this dav of preswmptive sentencing, "truth-in-
setencing,” mandatory sentencing and  "flag  gime”
senlencing, it ofien seems linle can be doae o aid the
hapless soul presenting himself to the court for sanction
once the charge bargain is struck or the jury has spoken,
In the greater scheme, this 15 essentially truz.  There
remains, however, one last linde fillip, one final twist 1o
the process, which can modify the final result: awarding
credit for pre-sentence incarceration or "back time."

Often  the back nme
award changes things by only a
few days or weeks, In the
extreme case, however, it can sel
a defendant entirely free. More
commonly, it can advance a
defendant's parole date on a siring
of consecutive sentences so that
he can move more rapidly from a
"flat. nme” number o a “sofi
fime” commitment or from a
higher secunity classification to a
lower ope or in other respects
make his life in confinement more bearable. Whatever
the resulr, it is the responsibility of counsel Lo secure this
benefit for his client, Anccdofal experience, however,
suggests that errors are made i one-thicd 10 one-half of
all cases. [t is the purpose of this article 1o identify the
source of 1hose erfors for tnal practitioners, 1o remind of
the means available 1o correct them once they have
occurred, and o suggest ways of avoiding them in future
CAasLs,

The right 1w back tme credit Is statoory.” It
exisis in AR5, § 13-700(B). The precise operative
language declares defendants under sentence shall receive
credit "for all time actually spent in custody pursuant io
an offense. " These are simple words and one would think
them susceptible to unerringly reliable application in every
case, Aswe shall see, however, the process can be more
complicated and less predictable than it appears.

1. Calculating Back Time Credii.

The fundamenial back time calculus is simple: a
defendant is entitled 1o credin Tor every day or part of a
day spent 1n custody up until the day of his sentencing.”
If hiz has been arrested ren times and posted bond within

far The Defense

Anecdotal experience,
however, suggests that
errors are made in
one-third to one-half
of all cases.

an hour on each of those 1én occasions, he geis credin for
len days, even though he spent far less lime than that in
confinement. As simple as this role sounds, 0t is
susceptibrle o three limitarions

First, a defendam does not receive credit for the
day of semencing.’ This is so, the courts have reasoned,
becayse the day of sentencing 1s the day one's senlence
cominences, and allowing a back time credit for it would
constituie 8 double counting. (Whether this conflicts with
the full credit for partial day rule is a question for the
reader 10 resclve. )

Secondly, the courns have held thar the clock does no
stan runming uniil a defendant 15 actually moajail.* While
most persons would find being handcuffed in the back of
a squad car 10 constitule "custody, " the Arizona Court of
Appeals has read a "real jail® requirement into the statute.
The formality of the booking process is apparently a
necessary antecedent. Go figure.

Third, there is the
problem of "allocation,” Srare v.
Cuen,® declares that a defendant
receiving consecutive senlences is
only entitled 1o have his back time
apply ance. I he has four counts
and 100 days, he can have 25
davs off the sentence on each
count, or 100 days off the firs:
count alone, or any cotmbanation
of allowances, so long as the net
ol does ool exceed 100 days,

The corollary to the allocation mule on
cansecutive sentences is thal if & defendant receives
copcurrent sentences, he is entitled o all time served
credit on each coum (assuming he served the same
amount of pre-sentence time on each count).”  This the
court cannot deny .

2. Making Sure Yoor Cliend (iets the Credit.

Mow that we've mastered the mathemarics of the
process, it is ime 10 pul 1 into application. This should
be simple, but long experience has shown thar mos)
mistakes occur here, This is 50 because lawvers succumb
tor the temptation 1o ler the presenience investigator or the
Judge do the calculation for them.  As it happens, counsel
does his client a disservice if he defers o either of these
officials 1o calculae the back time allowance.

Whatever 1heir other wvirues, pre-sentence
investigators are humans with the math co-processor
deleted--"8X" series persons, as i were, They routinely
make computational errors. 1o additon, despite their

{cont. on pg. 20) 86"
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“criminal justice® educarional credentials,” they are not
well acquainted with the law peniaining io back lime
calculation. Finally, by disposition, they are nol inclined
1 give our clienis any extra benefit if they can avoid or
overlook i because, fundamentally, their relaionship with
our clienis is competitive—they get scammed every day.

As for judges, case law requires ihat they
actually make the back tme credit calculaion--or that at
the very leasi, they nod delegate it to the Depanment of
Corrections,”  ‘While many judges may possess fine
mathematical minds, it s unrealistic to expect that they
can reliably perform instanianeous serial calculations for
cach of the twenty persons they send 0 prison every
morning in the meropolitan courts of this stme. Besides,
they have pre-senience investigators who are supposcd to
do this for them.

From all thiz, the criminal pracuitioner should
conclude thar back tme calculation 1s something no one
else in the system is likely 1o get right. The only way io
make cemain one's clien is geming every day, week,
month or year o which he s entitled is 10 perform the
calculation onescif--and in doing this, one musi be
prepared 10 dispute the calculation n the pre-sentence
report with the judge and the prosecution, if necessary.

Here is where the ohers most commonly
blunder:

a. Errors in Addition.

Anyone who thinks an imaginary number can
only be a multiple of the square. roor of minws one has
never read @ pre-senience  Tepori. Pre-senience
investigators - frequently  goof in summing wp muliiple
terms of pre-ienlence incarceration, They usually ger il
right if il iz in a single block, but defendanizs who have
servied several terms of pre-sentence incarceration are
often the victims of computational errors.  For some pre-
senlence writers, Iwo plus two does not reliably equal
four. The effective lawyer always checks the math of the
back time compuwiation before allowing the coun o
selence his client.

b, Failure to Identifly Al Perigds of

1 v " Pre- .

This 15 the second mest common error found
pre-sentence reports, [is also the error which osually
cheats the defendamt owt of the most tme.  Most
commonly, it i5 atribuable 1o the failure of the
investigator 1w recognize that a pamicular block of jail
time applies to a particular count or cause oumber. This
15 an especially common error when a defendant has been
on probation and picks up new charges (the so-called
"Term One” situation), In this later circumstance, thers
15 no substirue for close examination of the court’s own
files, because defense files are not assembled 10 & manner
likely o preserve proof of all back time credil,

Jor The Defenive

particularly where the defendant has enjoved periods of
pre-sentence release on the earlier charpes or where he
had counsel other than the public defender for some of his
charges ai their earlier stages,

While it may be mecessary o delay sentencing
proceedings in order o examine the court’s files, in the
case of multiple counis or charges, the benefii 1o the
defendant can be considerable, Ofien these extra biocks
of time can only be discovered by checking the arrest and
hench warrant returns and the release orders agains: the
values on the cover sheet of the pre-sentence report. If a
defendant has multiple cause numbers and overlapping
arresis and releases, it may he necessary 1ooactually
prepare & chart in order 10 keep i all strasght.

- Forgetting_the  Arrangement _of the
lemdar.

The nexe most common computationsl error

stems from the fatlure of the pre-zentence tnvestigalor 10

remember which months have 31 days and which have

My, A calendar can belp keep this straight, ban mosi

successful lawyers of the writer's acquaintance rely on the
thyme taught in grammar school,

C

d. Forgetting Leap Year.

Juliuz Caesar mvented this device in 45 B.C., but
the criminal courts have been slow (o accepd it I you do
nol remember that your client gels credit for 29 days in
Fehruary every fourth year no one else will, Defendams
never, ever, pel credit for it in pre-senmtence repors,
Please bear in mind that this vear, 199, is a Leap Year
and it presenis us with an extra day.

e. Forgetting or Not Knowing of State v. RBitch

Time.

Thiz is another one pre-2enience i0vesNEatOrs
never, ever, pel, and with the number of transferred
juveniles in our system if is imporant for the defense
practitioner always 1o bear it in mind. Srare v, Rirch®
holds that all time & juvenile spends in detention from
arrest until transfer is “time actually spent in custody
pursuant o an offense” for purpeses of A.R.5. § 13-
TOUB), despite the fact juvenile procesdings are
iechnically civil.

If counsel knows a juvenile is coming up for
adult zenrencing, it may be neceszary 10 plan in advance,
because  adult  pre-senience  reports  rowtinely - and
mistakenly list the date of transfer as the dae of arres
and base back time computations on that, If a juvenile is
not taken into cusiody on the day of the offense and the
pre-sentence report does not otherwise discuss the details
of his eventual apprehension, counsel will need to get the
arrest details from the police reportz. 11 there is no police

{coml. om pg. 21) &
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report fixing the date of the arrest, it may be necessary (o
obtain that information from the juvenile coun transfer
summary. This is 20 because the superior counl file on a
transferred juvenile will pot comiain the vsual Inial
Appearance Court documents sefting release conditions or
certifying the date of apprehension uwpon a warram,
Checking the transfer summary or other documents for
proof of arrest dme is important because the time a
juvenile spends awaiting transfer can be considerable,
especially on homicides or other serious charges, The
defendant in Birch, for example, eventually received credit
for an additional 169 days.

I. Neglecting to Identily or Award Credit for

Time Speot in Custody oot of State.

Another lump of back tme routinely overlooked
5 the period a client spends in oui-of-staie cosiody
awaiting extradition or transfer 0 Arzona under the
[nterstate Agreement on Detainers (the "1AD™." Under
either sort of rransfer, the back
time clock does not begin o mn
until any charges pending in the
foreigni jurisdiction have been
reduced o a final sentence or
dismzzed,

Given the state of
today’s society, one cynic
recently observed that

g. Meglecting 10 Transfer Credit from Counts
Reversed or Dismissed on_ Appeal to Counts
Surviving Appeal.

Switching credit on resemiencing following a
partial success on appeal 15 another source of back time
easily overlooked, but here counsel is likely o have a
reminder--the defendant himsell, The client who has been
locked up long enough to survive an appeal is not likely
e be ignorant of his back time rights—in fact, some of
these puys could gualify for a Fh.D. on the subject.
Their biggest problem in claiming this credin will likely be
their limited credibility with the probation depaniment and
the court, Here is another place where a knowladgeahle

lawver can make a differcnce.

Counsel handling the case of & defendant who
had back time allocated among a senes of consecutive
semtences must be alert to the fact that if any of these
conmnls are dismissed on appeal or
reversed and not re-prosecuied,
the defendant is entitled o have
the back time awards on the
dismissed counts transferred o
the remaining counts.

because back time is so A variation on this

In the case of extradition,
many defendants have no charpes
in the sanctuary junsdiction.
These defendamis get credir for
every day from the moment of
arrest in the foreign locale. Thiz
is 50 regardless of whether the
defendant fights extradition 1o Arizona,

Defendanis proceeding under the TADN, on the
other hand, by definition, necessarily have had charges
pemding 10 the foreign jurisdiction al some poing in time,
If a defendant seeking TAD iransfer has served notice in
the prescribed form on the holding jurisdiction, bur has
nof vel concluded his legal business there, the Arirona
clock does oot stan uniil be haz besn sentenced o prison
of a [inal jail term or has had his charges dismissed in the
foreign venue. If an [AD applicant has concluded his
holding state charges before he serves their authorities
with notice, the Arizona clock runs from the dae of the
service of the notice. In eitheér case, inaction or delay by
Arizona authorities in retrieving an [AD applicant does
not toll the time.' Similarly, a defendam receiving credit
against a foreign sentence while awaiting trial in Arizona
on Arzona charges is entitled o credit for all time spent
m custody afier he is first available w the Arizona
authorities for ransportation to this state. ™

Jor The Defense

important, our clients
should arrange to be born
in prison, if possible.

simuation oocurs when a defendam
onginally sentenced 1o death {for
which no hack time credits are
allowable} 15 convicted on retrial
of a lesser offense. In this
siuation, the court mus: award

full back time credic, '

In recent years, denial of back time has not been
a problem for persons sentenced 1o life in prison. This is
50 because Stave v Thomas,” holds that defendancs
committing their crimes afier Ocrobér 1, 1978, are
entitled to back time against their parole eligibility, even
if mot against their senrences. Presumably this was nol so
under the former law where a life semence was “life
without parole.”"™ Whether the courts will allow back
time credits against the "namural life® sentences available
since July 17, 1993, under AR5, § 13-TO3{A) has vet 1o
be determined.

Because a defendant may spend years or even
decades awaiting final appellate or post-conviction relief,
re-assigned pre-sentence credil can set him free, even
when the semtence on the remaining charges is lengthy
itself,  And, even if it doesn’t produce immediate
freedom. if it reduces a clienl’s remaining prison time for
& violem offense 10 less than ten calendar vears, under
present prison policy, it will make him eligible for

{cont. on pg. 22) &F
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confinement other than in the Central Unit. A ot of
inmaies think this a desirable resuolt.

h. The Special Case of W1 Back Time.

Ever szince the 1982 legislarive amendmems,
felony DWI has been neither fish nor fowl in the sense
that it is the only felony offense for which courts can
senlence defendants 1o prison as a condition of probation.
This indeterminate quality also applies 1o back time credit
against such probationary prison terms. Under Srate v
Mathiew,”™ a DWI defendant sentenced to prison as a
condition of probation is entitled o back nme--unless he
is also sentenced o jail as a condition of that same
probation. In this latter case, Srare v. Schumann,™ gives
the coun discretion o allocate the pre-sentence credit 1o
the jail term, if it chooses, The one thing couns do not
appear [reg 10 do in sentencing the DWI defendant is
ignore the back time aliogether. 11 the judge doesn't
award the credit against the jail term, he must award it
Against the prison 1erm.

This list of potential pre-sentence credil errors is
by no means exhavstive and others are sure 10 presem
themselves during practice, Mevertheless, by pointing o
those which commonly occur, the writer hopes 1o
encourage counsel to be alen to the gencral risk that our
clients can easilv be shonchanged. I lawyers are
routinely alert to this rsk, they will likelv discover other
abuses of the right to back time not identified in this
ariicle.

3. Things n walifving for Back Time Credit.

In order more fully 1o idemify situmions calling
for back time, it may be helpful to catalog those sitwations
in which a defendam cannor quoalify for credit.  Those
cases nclude the following:

: ¢" Spent on Probation, Parole
or Supervised Pre-trial Release.
Here the cournts hold 1o the basic requirement of
"jail  equivalency.” Srate v. Vasguez. declares
defendanis are not entitled o pre-semence incarceration
credit for "sireéet time” speni on probalion, parole or
supervised pre-trial release,

b. Time 5pent in Drug Treaiment as a
Condition ol Probation.

Analyrically, this was a tougher guestion for the
couns than the “street Ume” issue discussed above, In
Srare v. Revaolds,™ the court of appeals initally held that
in-patient drug treatment programs satisfied the "custody ™
requirement of AR.5. § [13-TOWB), The Arnzona
Supreme Court vacated that decision, however, and in the
opinion cited above declared, as always, that “custody”
means jail or prison, and only that.

for The Defense

€. inr to Tm i I

p_Condition of Probation.

Here, in a deparure from the dominant logic, i
would appear that custody does not mean “jail.® A closer
reading of State v. Hamey,” however, suggesis that non-
enforceabiliny of back time credil against jail imposed as
a condition of probation stems not from the definition of
"custody,” but instead from the definition of "sentence.”
Because cases since Methuselah hold that probation is not
a sentence, but e feature of the suspension of sentence, it
logically follows thar a defendant has no dght 1o pre-
sentence credit where the court suspends sentence.

4. Correcting Back Time Errors.

The most efficient methods for correcting hack
time errors vary with the 1ype of errors, The following
i5 & list of suggestions for the errors most commonly
cncounbered:

a. Clerical Errors.

Clerical errors, or those made by the clerk of the
cour in preparing the sentencing minule entry, are the
simplest 1o comrect. Rule 24 .4 of the Arizona Rules of
Criminal Procedure permits the correction of clercal
errors, upon application and motice, at any time. Becaose
the sentencing minuie entry is what governs an inmate’s
time, release and classification calculation: by the
Depanment of Comections, i1 &5 essenfial that i be
scrupulousty accurate.  If it contains errors they will go
undetecied unless counzel complains of them, because,
condrary o common superstition, the Depamment of
Corrections does nod receive oopies of the sentencing
transcripts, even for defendants who go to trial and
appeal, Because the senencing mifnule entry 5 the single
most important document in an inmate's life, counsel has
an absolute ethical duty 190 read 11 when it arrives and
check it against his memory and his client’s case log o
make certain it is cofrect in every respect including the
back time allowance,

b. Non-Clerjcal Errors.

Regrenably, most back thime errors are nol
clerical.  For these errors, the approaches differ,
depending on the age of the error wpon discovery

Rule 24.3 allows for "Modification™ of any
unlawiul sentence or fentence imposed in an unlawiul
manner within 60 days of imposition of sentence. A
sentence nol allowing a defendant proper back time credit
is one imposed in an unlawful manner because AR5, §
13-700B) mandates back fime credit.  Any lawver
discovering a back time defect or any other semencing
flaw within 60 davs of semencing should mmediely Nle
a Rule 24,3 motion seeking to correct the eror,  Crmitting
i do this and leaving it (o the defendam or appetlae or
post-conviction counsel exposes the defendam 1o the very
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real likelihood the ervor will go completely undetected
Ewven if it is detecied, if the 60 days have already run
when the next lawver geis the case, the opponunity for a
guick fix {and possible early release or more favorable
security  classification) 15 squandersd.  The simplest
appeals now require & year 1o resolve, and many Rule 32
applications are just as slow. Many defendants will have
compleled their rerms before these remedies can help
them. This iz a big enough problem for the defendant
who appeals or files a Rule 32 nogice; for the defendam
who gquietly serves his oumber without secking posi-
conviction relief, the error will likely forever go

undetecied.

The other remedies for back tme and other
senlencing errors have already been alluded 1o above.
For a defendant over the &0=day limi of Rule 24.3, a
Rule 32 application or a direct appeal may be the only
avenue of relief. In these
circumsiances, trial  counsel
should  be  cedlan w0 notly
gsuccessor  couwnsel  of  any
senlencing errors which come 1o
his or her attention,  In even this,
however, there is one final
cawveat: if trial counse] discovers
his client is still confined after his
correct release dawe has passed, he
mst take steps 1o start a habeas
corpus petition, either by filing it
himself or by alening his supervisor or appellate counsel
or successor counsel or someone capable of petting the
job done.™ Standing idly by while a client serves more
time than the courl could lawfully impose i5 all but a
crime self,  Certainly, 1t 15 unethical conduct and
malpractice.

5. Planning in Order to Maximize Bach Time Credit.
Given the state of oday’s sociely, one cynic
recently observed that because hack time is 50 impormant,
our clients should arrange w be bom In prison. if
possible.  While we can't help them with this, except
perhaps by the deft handling of their mother®s cases, there
#1ill are things we can do in advance 10 make cerlain our
clients receive the maximum bencfit from this rght.

a. Avold Consecutive Sentencing., if That Is a
Viable Plea aini itn

As noded in section 1 above, one must be alert to
the problem of "allocation.” For any defendant with a
back time accumulation, concurrent sentences are always
bemer than consecutive semiences, even when ihe
theoretical release date is the same, because with
consecutive sentences there iz abwavs the risk of vengeful
allocation of all back tme w the fnal sentence and
because a defendant's advance {for crimes committed after
Aunguse 3, 1984) from one sentence (0 the next iz always

for The Defense

The extra day a client
spends in prison because of | Aliocated to the First Sentence,
such an error may be
the day he is "shanked,"

or his child is born.

discretionary .

By way of illustration, consider for a moment the
case of a hypothetical post- 1993 defendant with a year of
hack time who has the choice berween five consecutive
I'H-"I:I-j""ﬂ-ll' senlences or o concurrent len- Year SENLETHCES.
If the count allocates all the hack time 1w the final 1wo
year sentence in the consecutive example, and if the
defendant earns no early advance from one semence 1o the
next, he will have 1o serve the first eight years flat and
#5% of the one year he owes on the final sentence for a
il commitment of 8 vears, 10,2 months. IT, on the
other band, he chooses the concurrent plan, the defendant
doesn't need 1o advance from one senlence o the next,
If he experiences no “good time” forfeitures, be will have
o serve 85 % of 9 vears or @ wotal of 7 years, 6.6 months,
The advantages accruing 1o a pre- 1994 defendant are even
greater,

b. If__ Copsecutive
Sentencing is  Imevitable,
Beguest  All Back Time Be

This is a corollary to the
rule declaring a preference for
CONCUrTenl  Senfences. If
conseculive seniences  are
inevitable, the next most desirable
result is o advance as rapidly as
peossible from one sentence o the
pexl. I back ume 15 divided up among each of several
seniences, or if, worse vet, it is all allocated (o the final
senlence, advance from semlence 10 sentence 15 retarded
The most desirable course therefore, in a series of
consecutive sentences, 15 to request that all back time be
allocated to the first sentemce, and if that semience is
thereby extinguished, the remamnder to the next sentence
and sooom,

c. Ifa Client Is on Bai

On_Some Charges, but Jailed on Others,
Surrender Him on All Charges Immediately.
Because A K.5. & 13-T0MB) only allows hack
timee credit for time "actually spent in custody pursuant (o
an offense, " it stands 1o reason that a defendam who is on
release on some charges will ool recelve pre-senience
tncarceration credit on those charges, even if he 15 o jail
on oiher charges, Whenever a defendant is confined on
multiple counts or multiple cavse numbers, it is absolwiely
imperative that counsel immediaely search the record 10
make certain he has been surrendered on any outstanding
bond or recognizance release--otherwise the clock will
never slari ruoning as to the charges on which the
defendant is released. Megligent counsel can literally cosi
a defendant vears if this 15 nol done.  This situation meost

{cont. on pg. 24) B
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commonly occurs when a defendant commits new crimes
while on bail or recognizance release on other charges.®
[t happens particularly frequenily where the bail or
recopnizance release pertains (o 8 case handled by one
lawver and ihe later case i hamdied by anoiher,
particularly from another frm.

6. Conclusion.

Back time errors are a frequent occurrence in
crimind practice, and they are more than 4 mers
annovance, because the criminal defendam is absoluely
entitled 1w credit for every day he serves pror fo
sentencing. The exira day a client spends in prison
because of such an error may be the day he i3 "shanked,”
or his child is born. Because criminal defense practice is
s0 much an exercise in damage comirol, those who
undertake it should always exercise care 1o be ceriain
their clients do not experience back rime "damage” when
it is 20 easily prevemable.

1, The comsrimcional undeminning is weak. Essenmally, i@ reses on the
egual prolecicn prnciple implcaed shen a wealthy man oo bond
melense xmil 2 poor man wnabde 10 post basl are sem o prison wnder
ohersiss wienical circumsances, 1o this cventualiy., if the poor man
meerives mo back time credit, be actually speods more time m cuseody
chan the rich man, T prevent this mjusties, the couns Bave recognized
el the pood mEa i@ consivabanallby entitled 1 sl of his back timae--bui
omly if he recenves o maximmam senence!  For reasors explzined im the
A, this s nor Been a pridlem For delemdimls Commsinng Srimes
Ameome afier Ocrober |, 197H. Meverthebess, those readers wishing a
fuller explicanon af the corsnmiional nght m back ime may wish 1o
comsule Srare v Sotrew. 20 Ame. App. 550, 531 P2d 1008 (1974)

2, Srawe v. Camegie, 174 A 432, 830 P 2d 0560 (App, 1995).

). Sl v. Mamiltew, |53 Ariz. 244, T35 P_2d B34 (App. |98T); Sore
v. Lopez, DA3 Ariz. RS, Ta6 P2 569 (16T

4. Krade v. Ceréveres. 166 Anz. 14, 200 P.2d 1 {App. 1549,

5 158 Anz. B6, Thi P_2d 160 (App. 198K

G Srate v, Crac-Mota, 138 Ane, 3 674 P.2d 1368 {1983)

7. Thossal ws long 15 dse wssth pemensber whan, in & [ess cupbsmistic
teEme, this course of stody was called “police science ™ Perhaps this =
the spirce af the pressn difficulsy

B. Snwte v. Mieto, 170 Ariz. 18, 821 P.2d 2R (App. 1901}

G160 Arz. 405, T4 P2 234 (1SR

10, ARS. § 31481, of seg.

10, Seare v. Laiewde, 156 Ariz, 218, 751 P.2d 798 (App, 1967 Seare
w. Marriserger, 133 Az, 369, 653 P24 26 (App. 1982),

12, Seare v. Murkler. TIH Ariz. 42%, 626 P.2d 593 (19815,
13, Hovnabprger, supsa

4. Srare v. MoClnge, L6 Ariz. 515 704 P24 820 (App. 1989).

for The Defense

15. Stede v Browo, 171 Ariz, 132, 8349 P24 337 (App. 19915,
I, Tlrle v, Sware. 16% Ariz. 8. BDG P24 B6T (App. 1591).
17, 13¥ Anz. 533, 652 P2d 1380 0 1982)

18, See, Excelanti v. Deperment of Carrectiews, 174 Arig, 336, 851
F.2d 151 {App, 1593).

1%, 165 Ang, 20, 795 P.2D 1303 {App. [990)
2 173 Ame, 642, B4 P2 1137 (App 1993,
20, bS53 Ame, 320, 736 P2 803 (App. 19T}
22,170 Arie. 233, B23 P.2d GBI (1992}

I3 128 Ane. 355, 625 P24 944 (App. 1981

24, Habeas corpus is available under the procedares cutlined i A B8
B 134121, o1 duyg,

5. An example of this son of fiusce appears in Sate v San Migas,
132 Arie. 57, 643 P.2d 1027 (App. F9H2). i

Follow Up--Postscript

by Helene Abrams,
Juvenile Division Chief

Lest month | reported about the
recent appellata victories in juvenile
court. This month we have great news
1o report on two of those cases,

Through the incredible
teamwork of Shellie Smith, Susan
White, Mike Hruby, and Pam Davis, our
client, who was remanded to juvenile
court on a murder first degree chargs,
wias not transferred back 1o adult court.
To the best of my knowledge, this has
never happened in our office, especially
on a first degree murder charge. The
dedication and cooperation of all the
migmbers of our office who participated
in this case made this result possible.
Congratulations to alll

We also learned that the
disorderly conduct case discussed last
month is now a published opinion. Cne
cannot disturb the peace of another
who is not at peace is now "the law" In
Arizona, Congrats again to David and
Ellen Katz. 9]

Vol &, Issue 2 — Page N



Forensics Today--Automated

Fingerprint Identification System

by David C. Moller, 5r., Lead Investipator

Auwtomated Fingerprint Identification Svstem, or
AFIS: what 15 i, and how does it work?

In the last few years you may have heard of
AFIS, or computerized fingerprint searches.  Many
agencies within Maricopa County as well as Arizona are
now hooked up (o-a statewide computerized system which
is able 1o compare unidentified latent prints eblained from
crime scenes 10 known, ink-rolled prinis thas have hean
stored In the sysiem.

In the past, prior to AFLS, il an agency wanted
to conduct a comparison of an unidentified latent print, it
would need o have the name of a porential suspect, This
name was offen furnished by a victim, witness, or other
evidence which linked the subject 1o the area from which
the print was lifted, Absent the name, sometimes a cold
search was conducted, which is when an examiner
manually hand searches the fatent print against thousands
of stored, ink-rolled prinis on file, ope print &t a time.
This iz a very tedious task, which could in fact take vears
without producing resulis,

The AFIS sysiem contains fingerprants of thoss
who have been arrested and printed, which have
subsequently been encoded by an AFIS tecminal opérator
and entered inio the computer’s storage database,

The terminal operator should be familiar and
knowledgeable concerning fingerprints.  In order o be a
certified Arizona AFIS terminal operator, the operator
musl sanisfactonly pass a test io be authorized (o perform
ten print (ink print) or latent print operator functions.
Cenification in the latent print level authorizes the
operator w0 perform both the ten print and latent print
levels.

These prinis are entered into the computer by
using a digitized mapping process. The prinis are
classified and entered using its center (or “core”) and the
breaks and splits (bifurcations, ending ridees, etc.) in the
print’s ridges, which are called "minutia.” The computer
refines the fingerprint on a high-density pixel color
screen, and marks the breaks and splits tn the ridges with
symbals,

When a latent priot 15 introduced to find a maich,

the computer initintes a high speed search of the minuria’s
marking symbols of the laent print o the minutia’s

Jor The Defense

marking symbaols of the previously siored known prints in
the database, looking for a “hit.” The system produces a
candidate list of the 1op ten “hits,” or subjects who have
a print with similar characteristics to the print being
searched. The computer ranks the candidares in order of
probabilicy, Frequently, the first choice 15 the right one.

The "hits" or the candidaie’s lis1 15 considered o
be only an investigative lead. At this time, the names on
the list are not considered suspects. A fully qualified,
trained fingerprint examiner then manually examines the
original latent print to the original ink-rolled prints of the
identfied candidates to determine if there is an actual
maich,

Latent prints cannod be Identified unless a prio
15 on file with the computer’s storage datahase, Once the
latent print is entered into the svalem, the computer will
automatically compare any new inked prints added later
inio ihe dxiabase,

AFLS cannot search for finger joims or the palms
of hands with the present technology.  Latent prints do
nol require 10 have present the areas known as dehas and
cores in order o be entered mto the sysiem.

The present law  enforcement  apencies
Maricopa County with AFIS capabilities are Arizoma
Depaniment of Public Safety, Maricopa County Sheriff,
Phoenix Police Department, Mesa Police Depariment,
Scodiadale Police  Depanment, Glendale  Police

Department, and Tempe Police Department.

The AF1S sysiem has other useful purposes, For
example, some staes and federal apencies are using it or
considering its use to prevent fravds by individuals who
are attempiing to obtain multiple driver’s licenses, social
security cards and/or benefits, passports, voter 1D cards,
and welfare benefits; 1o fraudulently cash checks; and 10
imimigrate illegally.

It 15 presently in the works for state and local
AFIS svsiems 10 become linked up with an FBI national
system. Subjects who provide false names ar the time of
arrest 1o avoid apprehension on oul-of-siate warranis will
be quickly idemtified. Submitted latent prints will be
compared 1o the FBI's central data base which will
comtain  all  subjects  whose  ink-rolled prints  have
previously been  submitted from odher states  and
jurisdictions.  When connected 0 the FRI's nationa
system, local agencies will have acoess to the more than
30 million inked Angerprind cards now on file, i1}
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Top 10
Public Defender Movies

by Mora Greer, Deputy Public Defender

At the nsk of being presumpiuoos, [ have
decided to list the top 10 Public Defender movies. To
gualify, the movie must feature either public defenders or
private defense lawyers, It must be a movie tha | have
seen. My tastes may appear low brow and commercial,
There are no foreign films on the list, The movies should
iry to show criminal justice o an honest fashion, There
are no T.¥. movies; o include them would expand the
field too far.

The most imporiant consideration for inclusion
oft the list is that the movie must depict the life of the
public defender or the ideals we strive to uphold. These
miovies should examine dilemmas we face everyday, The
trial scenes should show a sense of reality, Dwoes this
movie make you think about what vou are doing? How
do vou conduct vour life, vour practice?

These are highly personal chorees. Thiz list is
presented in hopes of sparking discussion and finding new
candidates for the list, 1 am ot the final arbiver on this
mafler.

1. True Believer:

Thiz movie concerns the redemprion of a criminal
lawyer (James Woods) from indifference, lariness, and
marijuana by his young assistant, James Woods used o
be a true believer.. He lost his faith and spends a lot of
lits time doing badly in coun and smoking marijeana in
his office. FEober Downey JIr. porirays his cager
associate, Downey urges Woods o ke on the case of a
man accused of committing homicide in prison. Through
this work, both men become “true believers.” They come
1o care enough to work hard for the client and defend him
o the best of their ability,

2. Suspect;

Cher 15 believable az a public defender in
‘Washington D.C. She drives a Cheveiie. 5She and her
co-workers ook real. Unforunately the plol 13 nol real,
Cher defends a8 homeless man who is charged with a
homicide of a voung woman. She contioues 1o mnvestgale
the case during trial with ope of the jurors (Dennis
Quaid), The screenwriter oever heard of jury tampering.
If you can put the ludicrousness of the plot aside, it is a
prety good movie, The supporting cast is great: John
Mahoney, Liam Meeson, and Joe Maniegna. While the
screenwriter spent some time in the Public Defender’s
fice and he didn't understand the rules of coort, the
movie is si1]] worth seeing.

for The Defense

1 And Justice for All-

| saw this movie right before | emered law
school and it made an impression on me. Now, [ do not
think as highly of it as [ used to. My main problem is the
high level of exaggeration. But if yoo wand a truly black
legal comedy, here it is. Crazy judges, cliems locked up
for busted traffic lights, and the defendant eating the
evidence are highlights.

4, The Wrong Man:

This &5 an Alfred Hitcheock movie from the
19530z which has not received a lot of attention, The
movie is based on & true siory with Henry Fonda as a
musician wronghully convicted of robbery. The movie
shows how the man is wrongfully convicied, sent to
prison, and then exonerated. I also accurately porirays
the toll of prosecution on the defendant’s family.

5 Presumed Innocenr:

This may oot be a true public defender movee.
The protagonist is & career prosecutor.  However, this
movie belongs on the list due to the greal cross-
examination sceng, The cross of the pathiologist by Faul
Julia 12 what every itrial attorney dreams of doing at least
once in their career. [ also like this movie because i
touches on cormuplion in the police and proseculorial
ranks,

B Bananas:

I include this movie merely for the trial scene,
Woody Allen represenis himsel! in tral. The cross-
examination of himself, by himself, is a classic.

7 Anatomy of a Murder:

Jimmy Stewart defeneds Ben Gazarra, an Army
officer who murders the man he thought raped his wife.
The most memorable pan is the way Sewarl suggests a
mental state defense o Gazarra o their ficsl meeting.
While this 15 8 "no-no.” it is still great to waich. The
supporting cast is remarkable: Anhur O'Connell, Lee
Bemick, and Creorge C. Scoit as a prosccutor.  Duke
Ellington ums up as & musician in 3 road house, This

movie shows up a ot on TRT,

8. Cape Fear (Version 20

I pick wversion 2, direcied by Martin Scorsese,
with Robert DeMire and Mick Molte, because this one
focuses on the behavior of the defense amomey.  This
meovie touches on a public defender’s worst mightmare.
The client comes back for revenge on his aorney, The
attorney  has oo defense  becawse he  deliberately
mishandled the case.

The legal aspecis of the plor are shaky. | have
never heard of a "chastity report.” The screcnwriters

icoml. on pg. 27) EF
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have never heard of Rule 404. But the movie holds the
moral high ground. The lawver failed io act as an
advocare for his client and muist suffer the consequences,
The movie 1s @ waming.

10. To Kill @ Mockinghind:

The old standby. This movie has caused mone
people 1o go 1o law school than any oher. Atticus Finch
is the model of an all-around great human being, model
parent, model attorney, and a model citizen.

11. My Couxin Vinny:

Another movie that shows what you should no
be doing. Austin Pendelton plays the public defender who
gives up on his cliemt while good old Vinoy the strect
lawyer leads the way. It is fun 1o waich Vinny. He ires
very hard and that's what you should be doing too, 100
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Arizona Advance Reports
Vipluime 200

State v, Krvme, 200 Ariz, Adv, Rep. 3 {1995
Tral Judge Gregory H. Martin
Trial Court Affirmed, Court of Appeals Reversed

Krum pled oo conteést 1o altempted sexual abuse
of his granddaughter. Afier losing his direct appeal,
Krum filed a motion for post conviction relief, claiming
that the victim had recanted. Kram then petitioned for
review of the petition’s dendal, claiming that his appointed
post-conviction counsel was ineffective for failing 10
obtain and  submit an affidavil from Krum's wife
corroborating the recantation, Krum then filed a second
Rule 32 petition, including third party affsdavies from lis
wife and grand=on that the victim had recanted, and
renewed his argument that counsel was ineffective in the
first Rule 32 petition,

The trial court rejecied the effectivencss claim,
holding that there is no constitutional right 1o counsel in
PCR proceedings. The trial court went on to rule on the
substantive claim, and held counsel was not ineffective
because the affidavits did not esablish a colorable claim
thar ihe victim had recanted.

Jor The Defense

The cournt of appeals reversed, holding that the
stalrtory right 1o counsel in the first Rule 32 proceeding
under former AR.5. §I3-4235(B) and §13-4234(0)
includes the nghts to effective assistance. The court alsn
ruled that Krum's affidavits would have enttled him to an
evidentiary hearing on his new evidence claim under Srare
v. Wagstaff, 161 Ariz. 66, 111-12, 893 P.2d 759, 762-63
{App. 1995,

The supreme coun declined 1o decide whether the
right o counsel in a Fule 32 includes a right 1o effective
assislance, noting that the legisiature has eliminated the
right to appoimed counsel n post-conviclion procesdings
under A.R.5. 813-4234(C). The court held tha because
the trial court ruled on the merits of the new evidence n
Krum's second Rule 32, his claim regarding the
deficiencies of his first Rule 32 counsel is nol relevant.

The court then held that the third party affidavics
filed by Krum were not sufficient 1o entitle him 1o an
evidentiary hearing on the merits of his post-conviction
claim. The cours siated that tle t1est in these cases is
whether Krum's affidavits plausibly show that the victim
may have recanted, and if so, whether than fact probably
would have entitled Krum to relief.

The court noted that the credibility of recanted
lestimony is best left to trial couns, and agreed with it
that the affidavits were insufficien because neither of the
affiants clam o have directly heard the victim recant.
The cournt further beld that there was other evidence in the
record 1o corroborate that the abuse occurred. including
Krum's no comtest plea,

Stare v. Orantez, 200 Ariz. Adv. Rep. 7 {1995}
Trial Judge Frank Dawley
Reversed and Remanded

The defendant was convicted of sexual assauli
and kidnapping. In statements 1o the police, the victim
claimed 1o have been abducted from her home, Al trial,
she claimed o have been abducted lrom the parking lot of
the bar. On the second day of trial, the prosecuior
learned and disclosed thay the victim was enrolled in a
methadone (reatment program due to & ten-year heroin
addiction. At a hearing with the jury absem, the victim
denied using cocaine or any other drug on the daie of the
incident. Based on her testimony, the irial judge
precluded defendant from asking the victim about her
drug use. The victim was the state's only witness. The
defendant was convicted,

Afier trial, the court altowed the defendant access
to the victim's methadone treatment records. The

{cont. an pg. 28) W6
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defendant then filed 8 motion 1o sei sside the verdicr,
raizing as newly discovered evidence the victim's history
of lying 1o the pelice and lawvers on other maters, her
drug abuse and denial of drug abuse at trial, and evidence
of prosttution 10 suppor defendant’s allernale theory of
CONSCNL,

Defendant presented evidence thar the victim had
tested posttive for cocaine, metabolites of cocaine, and
morphine (which indicates use of heroin, codeine or
morphine). The tests indicated use sometime after 1000
pm. The assauli cccurred between midnight and 1200 am,

The defendant also presented evidence that the
victim had admired 10 @ counselor less than wo weeks
after the alleged incident that she was using heroin and
engaging in prostitetion 1o support her hakdr,

The trial cour denied the modion o vacaie the
judgment, ruling that the new evidence would oo have
changed the verdici. The court of appeals affirmed.

The supreme coun reversed and remanded. The
court held thar the victim's drug use was material
evidence, as it 15 material to her credibility as the state’s
key witness.

The court also held thar the new evidence was
oo cumulative, even though the jury already had evidence
of the vicrim's lack of truthfulness reganding her shiflting
version of the abduction. The coun stated chat although
perjurious resiimony does nol automatically resull o a
new trial, in this case the victim lied about drupg use at the
cxact fime of the incident

The court held that the new evidence s not
merely impeaching, because if the jury bad known of her
drug wse within hours of the alleged incident, the
defendant could have argued more persuasively thar her
ability to perceive, remember, and refate was inhibited by
the drug use. The courl held tha the new evidence
regarding drug use would probably have changed the
verdict a1 1nal, because the victim was the only wilness (o
ihe alleged crime.

Finally, the coun held that the new evidence
regarding the viclim’s prostitution, while oot generally
admissible, mayv be relevant in relationship 10 her drug
use. [t directed the trial cour, on remand, to determine
the relevance of this new evidence,

for The Defense

State v. Williams, 200 Ariz. Adv. Rep. 11 (1995)
Trial Judge Roben R. Bean

Affirrmed

The defendant was accused of murdering his
former girlfriend, Rita. At 3 am. on the day she was
killed, Rita came 1o the defendant's apartment. They had
an argument, and she confronted him with a gun. He
knocked her down and disarmed her, and went inio the
apariment which he shared with his corrent girifriend,
Michelle, Defendant lefi the apanment, and did o
return untl T oa.m.

Three weeks later, defendant admitted 1o
Michelle that he had killed Rita. Fita had been severely
beaten and shot, and then run over several times by a car.
Diefendani told Michelle that he would kill her, oo, if she

told anyone,

Five weeks later, defendan: wemt 1o a Circle K,
where an acquainiance, Norma, worked. Defendant had
a pun, and accused Norma of spreading rumors tha he
had killed Rita. He asked her for the money o the
register. Norma handed over the money, but when she
refused 1o leave with him, he shot, hitting her in the
forehead, abdomen, and left hand.

The defendant was charged with first degree
murder of Bha, and with amempred first degres murder
and prmed robbery of Worma. The mwo cases were
consolidated for trial, and the jury found the defendant
guilty of all three offenses.

The trial 1ssues on agpeal are: (1} whether the
trial count erred by consolidating the two cases for wrial,
(23 whether the trial coun should have excluded evidence
of defendant’s prior bad acts againsi the victim in the
murder case; (3 whether the trial coun should have
granted o mistrial after a siale’s witness  testified
concerning defendant’s prior bad acts because the state did
not disclose that she would so testify; {4) whether
preindictment delay denied defendant his right (o a speedy
trial or due process; (5} whether the trial court erred by
allowing the stale wo investgalive wilnesses; and (6)
whether the inal coun should have allowed ino evidence
an out-of-coun staement by defendant as a prior
consisent statement,

The ¢ourm ruled on these issues as follows;

1. The cour held chat the cases were properly
consolidaed as they were “oltherwise connected” within
the meaning of Rule 13.3{z)(2), The coun found thar
most of the evidence admissible in prool of the frst
offense was also admissible in proof of the second one.

icomt. on pg. 19) &F
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The evidence of the crime against Norma, the
attempred murder  victim, showed the defendani's
conscioussess of guilt by way of his desire to conceal the
crime.  The court stated in dicta that the evidence was
also relevant because it furnished motive for the allemped
miurder.

The evidence of the armed robbery was relevant
in the murder case because it supporied the version of the
crime given in the testimony of the stae’s wilness,
Michelle. Such evidence is admissible even if it refers o
& defendant’s prior bad acts.

2. The court held that the evidence that the
defendant had on separate earfier occasions bumed Rita's
car, slashed ber tires, and shot af her apaniment. The
court found that they showed defendani’s animosioy
toward Rita, and thus were properly admitted 1o prove
motive and intent, The count also held tha the evidence
was nod unfairly prejudicial, as they were neither
"horrifying” nor "disgusting.” as the defendant urged on
appeal

3. Om appeal, the defendant arguad that the state
violated Rule 15.1 because it did not disclose its intention
o inroduce prior bad acis estimony through Michelle.
The court held that Rule 15 does not require the siate 10
explain in i1z disclosure how i miends 10 use each of s
wilnesses.,

4. The defendant argued that he was denied due
process by the preindiciment delay of ning months in this
case. The cour disagreed, holding that the defendant had
failed o show thar the state delaved 10 gain a tactical
avantage, or that he had been prejudiced by the delay.

5. The tnal court had allowed the lead detective
from each of the two cases 10 5it ar the prosecorion table
during 1he trial. The defendant argued that this violated
Rule 615 of the Rules of Evidence, which allows "a
person” whose presence is essenial 1o remain. The court
disagreed, holding that the rule was imended 1w mean
“any person” and not just one person.

6. At irial, a defense witness estified thai he
had spoken with the defendant about the burnng of Ria's
car. When the defense counsel asked, “"What did [the
defendant] tell you?® abour this, the stae objecied on
hearsay. Defense counsel arpued that the statement was
aimissible, as it wem o show the defendani’s staie of
mind. The objection was sustained, COn appeal, the
defendant argued that the imal court should have allowed
the out-of-courd statement as a prioT consisient stajement.
The count disagreed, holding thai defendant had waived
this argument by failing 10 raise i below.

The sentencing issues on appeal are: (1)
whether the trigl coun should have authorized funds for

Jor The Defense

g presenlence diapnostic mental health examination; (1)
whether the 1rial count properly imposed the death
sentence; (3} whether the victims' recommendations on
sentencing violated defendant’s constitutional righis; and
(4) whether Arizona's death penalty is constitutional,

The court maled as follows:

1. Before seniencing, the defendant requested
that the coun appoint a phvsician o assist in exploring
mitigating circumstances. Defendant hased his request on
ihe stare’s wimness's testmony thal defendant had wold her
he had wsed drugs before the murder of Rita. The trial
court denied the reguest.

The supreme court stated that although a trial
court should exercise s discretion in favor of an
examination, there was no abuse of discretion here in
failing 1o do so. The count held that the record here
showed that the defendant’s mental health was not raised
a5 an 1ssue during trial, and that defendant had in fact
denied wsing drugs throughout the entire trial and as
sentencing. The coun also noed that his amorney had oot
raised an insanity defemse or requested a Rule 11
evaluation.

1. In reviewing the imposition of the death
penaliy, the court found that the defendant’s conviction
for the armed robbery of Norma was an aggravating
factor in the death sentence for the murder of Rita. The
ot held that the trial courn should not have relied on the
conviction for attempied morder of Morma, because an
“attempt” does nod necessanily "involve the use or threat
of violence on another person” required under A.R.5.
§13-703(F)i(2). The cour siared that  this  was
“immaterial,” as the armed robbery conviction separmely
supponted the (Fii2) finding,

The court stmed that the trial court did not
improperly rely on the ahbove convictions regarding
Morma a3 "prior” convictions, even though the defendant
wis convicted of these charges simultanesus 1o his murder
conviction. The court held that such evidence is relevant
o a defendant’s characier, whether the acts occurred
before or after the murder.

The court found thar the evidence supported the
tral court’s ruling that the murder was commined in a
heinous and depraved manner,

3. The presentence report in this case indicared
that Rita's father wanied the defendant sentenced 1o death.
Morma also fled a statement recommending the death
penalty. The trial court also allowed her 1o appear at
sentencing, stating that if the defendam didn't get death.
he should ar least ger life i prison. The defendant
challenged the relevancy of the siatemenis, but did oot
raise any constingtional challenge to them.

{cont, on pg. 30) &F
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The count acknowledged that a wiciim's
recommendation on sentencing is relevant, hut went on 10
stake: "we have in the past assumed Lthal the trial judpes
a capital case is capable of focusing on the relevant
septencing  factors and setting aside the irrelevant,
inflammatory and emotional factors,”

In a specially concurring opinion, Chief Jusiice
Feldman noted thal victim's estimody al senlencing in
capital cases is "forbidden.” Feldman states that while
the coun noted that there is no evidence (hat the trial
judge copsidered or gave any weight to the victim's
recommendations,

It 15 also tree, however, that the record does not
indicare thar the trial judge did nor give any
weight o the evidence. The record @5 silent.
We have presumed thar irial judges will ignore
such testimony, bui one must wonder how
accurale such an assumption may be, The
sentencing decision in many capital cases is
difficull enough without subjecting the trial judae
12 the emotional pressure of Hsiening o the
victim's understandable but legally inadmissible
recommendations, often motivated by the need
for caharsis.  These must come from other
sources. . . | believe the tume s near for the
court (o take a position forbidding  the
imrosfuction of evidence calculated o influence
the sentencing judge in a manner forbidden by
faw, It should not be offered by the prosecution
or permitied by the court.

4. The couri rejecied the defendant’s two
argumernts that Arizona’s death penalty scheme (11 Fails o
narrow the class of persons eligible for death and fails to
provide guidance 1o the senrencing court. and (1) violaes
evolving standards of decency in the world commumnity -

State v. Superior Couri, Maricopa County, 200 Ane,
Adv, Bep, 31 {1993}

Trial Judge Susan R, Bolion

Reversed

Patrick Cunningham struck a car driven by Peter
Munjas by Failing 10 vield the nght-of-way, At the time
of the accident, Cunningham’s license was suspended and
revoked. He was charged with one count of aggravared
DUL During discovery, Cunningham's lawyer requested
an interview of Munjas, who refused pursuant o the
Wictims® Bill of Rights, A.R.5. §13-433. The trial court
granted Cunningham's motion (o depose Munjas, finding
that because he was nol a crime victim, he could not
refuse 3 defense interview. The siaie filed a special
action and & reguest for stay of this decision.

for The Defense

The sole issue an agpeal i3 whether the trial coun
abused her discretion in ruling that a person suffering
property damage in a DU collision is not a victim under
the Victms® Bill of Rights.

The court of appeals granted review and relief,
holding that Munjas fell within the statutory definition
under the Act of a "victim,” and thaet the crime of DU
had been committed "agains1”® him. The court also held
that a victim need ot suffer personal injury to fall within
the statutory definition of & crime victim,

State v. Williams, 200 Ariz Adv. Rep. 32 {1995}
Trial Judge Michael C. Nelson
Reversed

Police became suspicious of the defendant afier
questioning a woman who had been arresied for marijuana
possession.  As a result of her assurances that the
defendant sold marijuana, police presented a justice of the
peace with a warrant to search the defendant’s trailer.
The police discovered marijuana aml drug paraphermalia,
and arrested the defendant.

The defendant filed a motion o suppress the
evidence found in his trailer, arpumg that the police
lecked probable cause for the scarch,

The trial coun denied defendani’s motion (o
suppress.  The rial coun found than the affidavir was
legally insufficient because there were no facts supporting
the informant’s statement that the defendant was selling
marijuana, indicating the informani’s reliability, or tving
the marijuana sales 1o the defendant’s traller, However,
the trial coun found that the officer’s tesomony showed
that their reliance on the warranl was reasonable and in
good faith, and admitted the evidence pursuant to the
good faith excepiion 1o the exclusionary rule

The maiier was then submitted 1o the courn on a
stipulated record.  The trial coun found the defendam

guilty, and ordered him 1o serve one yvear in jail.

On appeal, the defendant argues that the tnal
court should not have considered the evidence found in
his tradler, and that the police lacked probable cause for
the warrani. He also contends for the first time on appeal
that the warrant usetd to search his trailer did oo
sdequately describe the place 1o be searched,

The court of appeals reversed, holding that ihe
informant was unreliable, and therefore there was no
probable cause for the warrami. The court also held that

{conl. on pg. 318F
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the warrant was facially invalid because it did nod
adequately describe the place to be searched or the item
12 be seized, and thar therefore, the police could not rely
on it in good faith.

The coun stated that the good faith exception 1o
the exclusionary rule requires police conduct o be
ohjectivelv reasonable. Here, the afffan, who belonged
i the Apache County Cooperative Enforcement Marcodic
Team, knew that the informant had withdrawn from her
agreement o cooperale, and had lied abowt her criminal
record. She had never bought marijuana from the
defendam, pever been in hig temler, and never seen him
us¢ marijuana.  The officer gave inaccurame and
contradictory  information about the location of the
defendam s residence,

The court held that there could be no good faith
reliance here, and the "couns should ool rubber-stamgp
such careless warrants or find good faith when (rained
officers execute a warrant az grossly deficient as this.”

State v. Stevens, 200 Ariz. Adv, Rep. 45
Trial Judge Deborah Bernini, Pro Tempore
Affirmed

The state’s evidence showed that the viclim was
stopped at an intersection in her car, when the defendant
opened her door and told her that she had almost hit him.
The victim testified that the defendant "looked very wpsel,
and by his manner looked and the way he approached me,
he looked like an abusive person,” and that hased on the
way he looked, hiz “body movement and the way he
lalked” 1o her, she was afraid be might hun her. The
defendant then reached into her car and took her purse.
contgining 5150 in cash, and ran.

The defendant was charged with robbery,
burglary, and theft. The defendant moved for a judgmen
of acquittal on the robbery charge. which was denied. The
state dismissed the thefi charge at the conclusion of its
case.  The jury then found him guilcy of the remaining
charges,

The first issue on appeal was whether the coun
erred in denying delendant’s motion for acguittal, which
should be granted only if there is no substaniial evidence
t warrant conviction., The defendant argues that there
was insufficient evidence of the threat to use or use of
force, as requiréd 1o prove this was a robbery, as opgosed
Lo mere theft.

The majority disagreed. Under A.R.S. §13-
1901, threar means "z verbal or physical menace of
imainent physical injury 10 a person.”  The cournt found

Jor The Defense

that the victim was “clearly fearful,” and that given the
fact thal carjackings are common, reasonghle jurors could
conclude that the threaening behavior was direcied at
coercing the victim into surrendering her purse.

In dissent, Judge Druke found that there was no
evidence ai all 1o establish that the defendan: threatened or
used physical force 1o take the victim's purse, While the
victim was scared by defendant’s actions, the element of
fear was removed from the robbery staure in 1978, The
new #aruie no longer views fear as an element of the
offense. and the defendant’s robbery conviction should be
reversed 1o reflect a conviction of theft by control.

The second issue on appeal was whether the trial
court erred in failing to tnstruct the jury after it submitied
guestions to the court during deliberations. The jury
asked whether the defendant had (o threaten, or "can the
victim just perceive a threat?” They also asked the coun
o explain the portion of the robbery instruction relating
to the threat to use and the use of force. The court woeld
counsel it would tell the jury that the definition of threat
had been given o them, and they should refer to il

The appellate court held that because defense
counse]l failed to object to the coun's refusal o give
additional instructions, the isawe was waived, and in any
event there was no abuse of discretion here for failing to
give additional instructions because the original ones were
adequane,

Editor's Nore: A special thamks 1o Karen Clark for
preparing this monih's summary of Arizong Advarce
Reporiy--Volume 200,
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Randall Reece: Client charged with firsi degree
murder and child sbuse (dangerous crnimes against
children}.  Investigaior D, Beever,  Trial hefore
Judge Mangum ended January 1%, Defendant found
guilty of reckless child abuse (non-dangerous),
Prosecutor Schroeder,

Qcrober 30

Russ Bomm/Reneé Scatena: Client charged with
first degree murder. Investigator C. Yarbrough. Tral
before Judge Hilliard ended January . Defendant found
not guilty. Prosecutors Charnell/Daiza,

December 12

Jeremy Mussman: Client charged with criminal
respass  (with two priors and while on  parole).
Investigator B, Barwick, Trial before Judge Seidel ended
December 13, Charges dismissed with prejodice.
Prosecuter Kennedy,

January 4

Donna Elm!  Client charged with aggravaied
assault, Bench trial before Judge Bolion ended January B.
Defendant found not guilty. Prosecutor Macias.

Michael Geniy/Candace Kent: Client charged
with possession of marijuana.  Bench rial before
Judge Sarpeant ended January 4. Defendant found guiliy.
Prosecutor Hicks.

Jim Lachemann: Client charged with aggravised
assault, aggravated DUI, and endangerment. [nvestigator
H. Jackson. Trnal before Judge Rogers ended January 10.
Defendant found guilty, Prosecutor Ainley.

January 5

Vernon Lorenz: Client charged with DL, Trial
before Judge Hamblen (West Mesa Justice Court) ended
Jamuary 5. Defendant found guilty. Prosecutor Miller.

January &

Tom Kibler: Client charged with two coumts of
rrafficking in stolen propery, three counts of thefi, thres
counis of offering to sell marijuana, and teo counts of
offering 1w sell  dangerous  drugs, Investigator
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R. Barwick. Trial hefore Judge Ryan ended January 23.
Defendant found guilty, Prosecutor Thackeray.

January §

Terry Bublik: Client charged with arfempied
murder and armed robbery, Investigator 1. Castro.  Trial
before Judge Hilliard ended January 16 with a judgment
of acquittal. Prosecutor Chamell,

Dian Carreon: Client charged with thefi (with tawo
priors), Trial before Judge McDougall ended January 9.
Drefendant found guilty with priors.  Prosecutor Morden.

Jeremy Mussman: Client  charged with
aggravated assault, sexual abuse, attempied sexual assaull,
two counts of kidnapping, and three counts of sexual
assault.  Investigator A, Velasguer.  Trial before
Judge Seidel ended January 23 with a hung jury on sexual
abuse, ope count of kidnapping, and thres counis of
sexual assault.  Defendant found guilty of attempled
sexieal assault and one count of kidnapping: not guilty of
agpravated assault. Prosecutor Sullivan,

Karen Moble: Client charped with possession of
marijuana for sale, possession of marijuana 10 TaNspoT,
and poszession of narcotic drugs. Investigator B Corbetl.
Trial before Judge Lewis ended January 17, Possession
of narcotic drogs charge dismibssed: defendant found guilty
on other charges, Prosecutor Armijo.

Tom Timmer: Client charged with aggravated
DU Trial before Judge Brown ended Jamoary 11.
Defendant found guilty. Prosecutor Mann,

Charlie Yogel: Cliem charped with conspiracy,
possession of marijuana for sale, and
smuggling/rransportation of marjuana.  Invesiogator
D. Erb. Trial before Judge Byan ended January 10,
Defendant found puilty. Prosecutor Walsh,

Jangey L1

Bob Billar:  Cliens charged with aggravaed
robbery, Tral before Judge Dunevamt ended January 1.2,
Defendant found guilty. Prosecutor Myers.

Rob Corbitt; Client charged with thefi. Trial

before Judge Barker ended January 24, Diefendant found
guiley, Prosecutor Puchek.

{cont. on pg. 33) EF
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Junnary 16

George Gaziano: Clienl charged with possession
of marijuana.  Trial before Judge Ishikawa ended
January 18. Defendant found guilty. Prosecutor Flader,

John Taradash: Chent charped with ageravated
assault. Trial before Judge Jarrest ended Jamuary 22.
Defendant found guilty. Prosecutor lafrate.

January 7

Curtis Beckman: Chent charped with DU,
Trial before fudge Deleon ended January 17. Defendam
found guilty. Prosecutor Barone-Jay.

Marci Hoff: Chient charped with DOWI, Bench
trial before Judge McVay (MNortheast Justice Court) ended
January 18. Defendant found guilty.  Prosecutor
Woodhurmn.

Jaruary /8

Joel Brown: Cliemt charged with second degree
murder. Trial before Judge D' Angelo ended January 26.
Defendant found guilty. Prosecutor Ruiz.

Jamuary 22

Yicki Lopez: Client charged with aggravaiad
assaull on a police officer and 1wo counts of agoravaled
assault (dangerous), Investigator J, Casiro. Trial before
Judge Dunevanl ended January 31 with a judgment of
acquitial on aggravared assault on a police officer.
Defendant found guilty of other charges.  Prosecutor
Kane.

Jdenuary 24

Dan Carrion: Client charged with burglary F3
(with & prior) and burglary F4 {with a preor). Bench trial
before Judge Bolton ended January 25, Defendant found
guilty of burglary F3; burglary F4 dismissed. Prosecutor

Rapp.
January 2

Melvin kennedy: Client charged with telephone
harassment. Bemch tnial before Judge Hamblen (West
Mesa Justice Courd) ended January 25, Defendant found
guilty. Prosecutor Miller,

Kristin Larish: Client charged with seccond
degree burglary, Imvestigator D. Erb. Trial before Judge
McDougall ended Janvary 26 with a hung jury.
Prosecutor lafraie.

Jor The Defense

Paul Ramos: Client charged with sexual abuse
of a child under 15 and two counts of second degres
burglary.  Inwvestigaior G. Beatty.  Trial before
Judge Barker ended January 31 with a hung jury (seven
guilty and five ool guiliy). Prosecutor Cook.

Leonard Whitfield: Chent charged with two
counts of aggravated DUIL.  Investigator L. Clescer.
Trial before Judge Ishikawa ended January 25. Defendant
found not puilty of DUL; guilty of lesser-inchuded driving
on suspended license.  Prosecutor Gundacker.

Janiary 29
Bob Billar:  Client charged with disorderly

conduct (dangerous), crimnal damage, and possession of
dangerous drugs. Investigmor B, Barwick. Trial before
Judge Ropers ended January 31, Defendant found guilty
of lesser-included charges on all counts except for
criminal damage. Prosecator Mroz,

Mark Poter/Ray Schumacher; Client charged
with second degree burglary. Trial before Judge Ishikawa
ended January 31, Defendamt found guilty, Prosscutor
Zettler. il

Bulletin Board

* Mew Support Staff:

Marina Cuprisin staned & a Records Clerk an
February 05, Ms, Cuprsin has held various county
positions before joining our Records Division,

# Speakers Hareau

Slade Lawson and Jim Leonard spoke 1o 5%
grade classes a1l Erie Elementary School in Chandicr on
January 17. They discussed the criminal justice system in
clazs, and then ok the studenis on a wour of the courts
the next day.

Lawrence Matthew will speak to Chaparral High
School students at Career Day on March 06, discussing
indigent defenze as a profession and the criminal justice
syslem 1 general.

* Hiscellaneons
The annpal index of for The [efense articles
{from the newsletter's inception through December 1995)

is mow available, Anvone who would like a copy may
obtiin one from Sherry Pape in our Training Division, @
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Computer Corner

e

: mmﬁm&mmmnmwwwmmmmmﬁm These tips
are fashioned for WordPerfect 5.1 m DOS. I you have any

10 share, please contact Ellen Hudak in Trial Group B (S06-8331),

A "Disk Jacket" Macro

A lot of us save documents 1o disk that we want 10 preserve for future use. Have yvou ever picked up a disk and
cannol remember what files are on it? 1 came across a macro thar will make a jacket holder to protect the disk. and will
also display on the outside of the jacker all files on the root directory. (1t will not list files in & directory or subdireciory
on the disk).

Creating Macro:

This macro requires a WordPerfect 5.1 release date of 6/29/90 or later. To check the release date in vour computer,
press Help (F3) and Jook an the revizion date printed in the upper, righi-hand comer of your screen. Press (Ender) o retum
o your document.

Before vou start the macro, [ have listed several Lips on how to retrieve some of the Macro Commands 1o make the
task easier.

Bolded items enclosed in French braces{]. such as {Format} and {Exit}, are macro commands and should not be
typed from the kevboard, Only these porions of a macro which are oot bolded and o not appear in French braces should
be typed from the keyvboard.

Commands in braces {] comtaning all capital leters are macro progeamming commands. To enter these commands,
you must enter the Macro Commands menu found when vouw are in your "advanced” Macro Define mode. To do this, press
{Crrl-Page Up) afier you have pressed (Home) (Macro Define) or (Home) (Curl-F10). Highlight desired command, and press
{Entery 1o inset the command inio the macro and relurn (o the Macros Editor Screen.

Some commands such as: {Exit}, {Enter}, {End} must be prefaced with (Crrl-V).

Control commands, those in braces with a caret in front of them such as {*]}. or {™\} are created by holding down
the (Crrl) key, then pressing the character. To obiain { ¥}, press (Cirl-V) twice,

Some other commands vou will need to know for this macro are:

{Del to EOL} - (Crrl-End) {HPg} - (Cirl-Emer)

In the macro you will see -, this signifies a space berween words and you will hit vour space bar as vou would
normally do between words. You will also see © in place of the period that you type. This is just how it looks in the
macro commands.

To create the macro: af a blank document screen press (fHome), Macro Define (Cerl-F10), type Jacker (or whatever
name you desire 1o uze), and press (Enrer), Type a description, such as Creares disk jacker wirh jile list, and press (Ener).
Press (Right Arrow) and (Erfer) to move past the [DISPLAY OFF)] code, then inser the commands s follows: (Do mat
type the numbers al the beginning of each line. 1 have inseried them for your convenience in following where you
are gl when creating the macro).

iconl. om pg. 35) &
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{DISPLAY OFF}
{Format} [72.4"{Enter}2.4" {Enter} {Enter}
250.3* {Enter} { Enter} { Enter}
4810.2"{Enter}50{ Enter} {Exit} -
{Graphics}1430. 1" {Enter}0.1" {Enter}0. 1" {Enter}0. | " {Enter} { Exit}
1CHAR} Drive — Create-disk-jacket- for-disk -in: -
{ "1} Dove-{*]}A{*\};--Drive- [ *1}B{*\}: -
{List}{ VARIABLE}Drive — :\* *{Enier}
{Home} { Home} {Down} { ASSIGN} Last - {SYSTEM } Entry ~ -
{ON NOT FOUND} - n!{Enter}
{ASSIGN} Entry ~ {SYSTEM }Entry ~ —
{ASSIGN} Count - | —
{Exit} {VARIABLE}Entry ~ {Enter}
{LABEL}Loop —
{List}{VARIABLE} Drive — :\* *{Enter}
nf VARIABLE} Entry ~ {Enter } { Right}
{ASSIGN}Eniry — {SYSTEM }Eniry ~ ~
{ASSIGN}Count ~ {VARIABLE}Count — + 1 -
{PROMPT}-{VARIARLE}Coun: ~ .- { VARIABLE}Entry — —
{IF} " {YARIABLE}Entry ~ "!= " { VARTABLE} Last ~ " ~
{Exit}{ VARIABLE} Entry ~ {Enter} { GO} Loop ~
{END IF}
{Exit} { VARIABLE} Entry ~ {PROMPT} {Del to EOL]} ~
{Home}{Home}{Up}{Block} { Home} { Home} { Down} {Move} | ]
{Graphics} | 142 {Enter}6149{ Center) {Bold}
{TEXT}Label ~ Enter-a-label-for-this-disk: - —
{VARIABLE}Label ~ {Bold} { "V }{ Enter}{ "V }{Enter} { Enter}
{Columns:Tables} 1330, | 5" {Enter} {Exit} 1 {Up}
{ASSIGN}Rows ~ { VARIABLE }Count ~ /2 -
{IF}{ VARIABLE } Counl - %2=1 ~
{ASSIGN}Rows — { VARIABLE }Rows — +1 -
{END IF}
{FOR}X ~ | = {VARIABLE}Rows ~ -1 ~
iDown}
{END FOR}
{End} {Del} { HPg } { Exit} { Excit}
{CHAR}Size — Disk-size: - 1{*1}-3.5-tnch;
{*112{*"}5.25-inch - {“]} 1 {Left} -
{Format}170.3" {Enter }0.3" {Enter} { Exit}
{IF}{VARIABLE}Size ~ =2 ~
{Graphics}52141.5"{ Enter}2235° {Enter} { Exit}
{Graphics}52147" {Enter} 2235 {Enter } { Exit}
{ELSE}
{Graphics} 51227 45" { Enter }{ Exit }
{Format}d137.55" {Enter} { Exit}
{Center}{"V}6.64{ Enter}{*V}6.62{ Enter} { Left} { Font} 14
-Cot-here-for-a-3. 5-inch - disk
{END [IF}
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LSIMNG THE MACRO

To use the macre, place the floppy disk that you want 10 crese a jacket for in A (or it applies to you, B) drive.
Then, ai a blank document screen, press Macro (Al-FI00, type Jacker (o7 whatever vou named it} and press (Enter),
At the Create disk jacket for disk in: drive A;Drive B; prompt, press A ( if your disk is in the A drive),

The macro displays the file names being added 10 the disk jacket in the lower lefi comer of the screen. When il
has finished, you will be prompled 10 Enter a label for this disk. Type a brief label (30 characters or less) and press
{Enter}. Ar the Disk size: 1 3.5-inch; 2 5.25-inch promp, select vour disk size. 'When the macro finishes, vou will not
see the file list, since it is created in a graphics box. If vou want o view the file list before you primt i1, press Prinr (Shifi-
F7), 8y View Document. Prezsz Exit {(F7) when fimshed.

A.5-INCH FLOPPY DISKS

If vou are creating a label for a 3.5-inch disk, first cut off the bottom portion of the paper along the indicated line.
Then take the bottom edge of the paper, fold it up to meel the top edge, and crease the paper in the middle. The file list
should be on the outside and front when you are finished.

MNexi, fold along the two ouiside vertical borders of the file lisi so the o sides are folded w the back with the label
facing o the front, The two back folds will overlap aboun three-founhs of an dnch, Tip: As you do this step, you may want
ty fodd the paper around a 3.5-inch disk fo make sure you leave enough room inside the jacket for the disk. Finally, use
soane transparcnt tape 10 tape down the edges on the back, bottom and rop of the disk envelope, leaving the main opening
at the top of your disk. il

Bruinteaser For February.
{Answer in March's
izzue of "for-The Defense”)

JUST FOR FUM

ar

anather ancither
anoiher anoiher
unother anniker

Answer to December's "Brainteaser” - Reading between the lines.
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